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FROM THE CIRCUIT COURT OF GREENSVILLE COFNTY 
RULE 5 :12-BRIEFS. 
~5- NUMBER OF COPIES. Twenty-five copies of each brief shall 
be filed with the clerk of the Court, and at least three copies 
mailed or delivered to opposing counsel on or before the day 
on which the brief is filed. 
~6. SIZE AND 'I'YPE. Briefs shall be nine inches in length and 
six. inches in width, so as to conform in dimensions to the 
printed record, and shall be printed in type not loss in size, as 
to height and width, than the type in ,vhich the record is 
printed. The record number of the case and the names and 
addresses of counsel submitting the brief shall be printed on 
the front cover. 
HOW ARD G. TURNER, Clerk. 
Court opens at 9: 30 a. m.; Adjourns at I : 00 p, m. 
RULE 5:12-BRIEFS 
S 1. Form ancl Contents of Appellant's Brief. The opening brief of appellant shall con-
ta in: 
. _(a) A subject index and tahJ., of citations with case's alphabetically arranged. The 
c1tat1on of VJrg1111a ca.se.s sh.ill be to the offic ial Virginia Reports and, in addition, may refer 
to othl'r rtports containmg such r:iscs. 
(b) A brief statement of th,· 111atr-r ial proceedings in the lower court th,. errors assigned 
and the questions involved in tlic .appeal. ' 
. ( c) A clear ancl concise statement of the facts, with references to the pages of the 
printed r<'cord \, hen there is a:1y p< •ssibility th::it the other side may question the statement. 
Wht>n th•· facts arc in disputl' the brief sha ll so state. 
(d ) With respect to each assignmrm of error relied on, the principles of law, the argu· 
ment and the authorities shall be stated in one place ancl not sca ttered throu~h the brief. 
(c) Thr si):na ture c,f a t lc-ast one attorney practicing in this Court, antl ·his address. 
§2. Jlorm and Contents of Appellcc's Brief. The brief for the appellee shall contain : 
(a) A. snbj r:ct index and table of ciwtions with cases alphabetically arra ng-cd. Citations 
of Virginia c:,scs must refrr to tll<' Virginia Reports and, in addition, may refer to other 
reports conta1n1n1; such cases. 
(b ' ,\ ~ta tt·l[l('nt of the ca~c ;i nd of the points involwd, if the appdlcc d isagrees with 
the statcnwnt of ;ippcllanr. 
( c) A statement of the facts which arc necessary to rorn·ct or amplify ,he statement in 
appellant's brief in so far as it is d~cm1·d erroneous or inadequate, with appropriate ref-
erences to thr: pages of the record . 
( cl) Argument in support of the posi tion of appellce. 
The brief shall be signed hr at least one attorney pract icing in this Court, giving his 
addr~ss. 
§:t Reply Brief. The reply brief (if any) of th e appellant shall contain all the authori-
t ies relied rn1 by him not rdcrrccl to in his opening brief. I n o ther respects it shall conform 
to the requirements fo r appcllee's brief. 
§4. Time of Filing. As soon as the estimated cost of printing the record is p:iid by the 
appellant, the clrrk shall forthwith procred to have prin ted a suflicirnt number of c-opics of 
record or the d esignated parts. L' pon rrceipt of the print<'d copies or of the substituted 
copies allom·d in \ir u of printed copies under Ruic 5: 2, the clerk sha ll forthwith mark the 
filing date on c-arh copy and transmit thn'c copirs of the printed record to carh counsel of 
record, or notify "a ch counsel of rcrord of the fi ling date of the substitu ted copies. 
(a ) If the petition fo r appeal is adopted as the opening hr id, the br ief of the appell<.>c 
shall be fill'd in the clerk's office wi thin th irty-five days after the date the prinud (copies of 
the record , or the substituted copil's allowed under Ruic 5: 2, arc filed in the clerk's office. 
If the pr·tition for appeal is not so adopted, the opening hril'f of the appellant sh a ll I)(' fil,·d 
in the rlcrk 's offi<'e within thirl\·-five days aftt"r the date prinll'd copies of the- record . nr the 
substituted copies allowed unclt>r Ruli· 5 : 2, are filed in the clerk's office, aud the hiir-f of the 
appcllee shall be liil•d in the clerk's office within thirty-five days a ftn the oprning bril'f of th~ 
appellant is fikd in the dnk's ofli,.,- . 
(b) Within fourteen days aftrr the brief of the appellc,- is filed in thr. cil'rk' s office, the 
appella nt mny file a reply hric-f in th,· clerk's office. The rase will he c.11led ;it a session of the 
Comt comrrH'nrin~ after the expiration ,,f the fourtt·c·n clays ,mlcss counsel ngrc<· that it he 
called at a session of the Court cornrra·ncin~ at an ('arlier time : provided, howr-ver, that a 
criminal case may be calltd at the nf'xt session if the Commonwealth's brief is filrd at least 
fourteen clars p rior to thr callin!-( of tht· case. in wh ich t·vent the reply brief for th<' appel-
lant shall be fi J,,d not later than thr clay before the rase is called. T his panigraph does not 
extend thr time allowed hv paral(raph ( a \ above for the fil ing of the app<.'llant 's brief. 
( c) With the consent of thr Chic( Jmtire or the Court. couns<'I for opposinir parties 
may fik wi th tlw clerk a writtm stipulation changing the time for filing hrids in all\' case; 
provid,·cl, howl'vcr, that all hrit-fs mus r he filed not later than tht· clay bdl)re such case is to 
!J,. hrard. 
~5. ~ umber of C opies. Twenty-five copies of each brief shall be filed wi1b the clerk of 
the Court. and at least three <'Opics mailed or delivered to opposing counsel on or hrforc the 
day on whirh the hrief is filed. 
§6. S ize and Type. Brid s shall be nine inches in length and sii.: inches in width , so a~ 
to confom1 in dimensions to the printrd record . and shall be printed in type not less in size, 
as to height and width, thnn tht- type in which the record is printed. T he record number of 
the case :incl the names and addresses of counsel submitting the brief shall be printed on the 
front cover. 
§7. Effect of :'.\oncomp lia nce. If neither party has fil,•cl a brief in compliance with the 
rcqui1cmrnts of this ru le, the Court will not hear oral argument . Jf one party has but the 
oth~r h;is not fi led such a brief. tilt' partv in default wiJJ not !,~ heard orally. 
CLERK 
!UPR£M£ COUR1 OF APP£:l\l~ 
D
E .El~--
. SEP 2 1958 
.. ~-· · . 
IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND 
Record No. 49 14 
VIRGI NIA : 
In the Supreme Court of Appeal& held a t the Supreme Court 
of Appeals Buildi:og in the City of Richmond on W ednesday 
the 11th day of June, 1958. 
OTTO LI NDBERG, 
against 
EMMETT GOODE, 
Plain.tiff in error, 
From the Circuit Court of GreC'nsville County 
I 
U pon the petition of Otto Lincth<?ri a t writ of error and 
super scdeas is awa rded him to a judgmen t r endered by the 
Circuit Court of Grccwwil1e Count\' Oi t he 21st da, of Decem-
ber, 1957, in a C'ertain motion fo r · ju~cmt then · therein de-
pendiHg wher ein Emmett Goode was p laintiff and the peti-
tioner was defendant : upon the peti ti:il1er , or some one for him, 
ent ering into bond with snffiC' ient se.i,lr ity hefo r e the clerk of 
the sn id Circuit Conr t in th<' pr f nlty of tweh ·e thousand 
dol1ar s, with condition as the Jaw directs. 
ii", 
' ; ~ 
2 Supreme Court of Appeals of Virginia 
RECORD 
• 
TQJ·: Otto Lindburg 
. · .Box 442 
• • • • 
::'.-{ Oln>undee, Florida '. (,': 
. l~~Th ,3red .. e!'eby nQ'@'e<;li ;lf!i,at on the docketing of the. 
ab@~~:i(s~]eal .i68!S0~, or as ,scocani'iJthereafter as counsel may beii 
. heatd~11ffie\~i£~·Jij.fomec:f .E}ifiJ!l'flGoode will move the Circuit, 
· / ·Court foif'itf]Ji.Er :0.e;b.~t,y .9f't~~'ijji~~lle Virginia, for a judgment 
· · .. ~·ga'fost ~6.t{jii !flavi@t i<ff':.:;fnif)ijndersigned for the sum of 
$50,000.00· fQr· ,tflamag,,es~ ~9ng& and injuries hereinafter set 
forth, to~wil: if:',' '' ' 
, · 2. That heretofore, 1;9.:~~~t ctn or about the 24th day of 
August 1955, and in tlre diYWh~;re of the said day, the under-
signed EmJnett Goode wasi!wallmng as a pedestrian in a care-
ful, lawful an~ pruden~ mQ~er.on State Highway 301 in the 
Coµnty of· Gro~enville, Vir~ia,. about five miles south of the 
· coI1)orate lhtti~s of the1 To~ of Jarratt, Virginia, and about 
·five· mileE; ... ti~tth of the c'arporate limits of the town of 
Empori!,\!:.:W:i,tg.inia, andi .the plaintiff avers that he was then 
and the~'~g.~~g ~ a carejy.J, lawful and ,prudent manner, and 
while he~;(fl,li{ts!lqj.1Emmett ·~1~od~, was so walking and proceed-
. ' ing upo~\?/tie 's8-lid'. Highwa\y· JtSi}:~foresaid, you, the said de-
f endant,!l'tli<lt then and ther,ff ~~j4w.fully, recklessly and negli-
· gently ~nd~carelessly. andri)/:.4:n :v,j.olation of the laws of the 
Commonwealth ofVirginia,ctl.ln,.·clrive and operate your auto-
mobile ·which was the]! 1and'·i1~~re owned, operated ari.d con-
trolled by you, in a caneJ.ess, ¥.~ckless, unlawful and negligent 
manner; and you did ,iyjreles,sly; recklessly, neglrgently and 
unlawfully so run, dr~~e and j:~,perate your said automobile, 
the same being a De Sota automobile bearing Florida license 
# FW8994, so as to cause it .to come into violent collision and 
contact with the. perso.:n, body, head and limbs of the said 
Emmett Goode, there~t s~v_erely and permanently injuring 
the said Emmett Goo.~f. b_Qtb internally and externally and 
in all parts ..,,jt::Jhis person, body, head and limbs. 
page 2 ~ 3. And.bfi·e,{:Son of your said negligent, reckless, 
: careless and· ~~wful ·operation of your said auto-
mobile you did run, driy~.~, and .operate your said automobile 
into and against the per~~n, body, head and limbs of the said 
Emmett Goode and yoti;: di<l, ca rise your said automobile, in 
which you were then and tlliere ·..riding and which was oJVned, 
operated and controlled b~t~?u/-t9 .~o¥:1~··in' .contact wf'.}he 
~. ~:;.f.:it..:JJ:r:Jl _~A.":. .ftA~Ji. Jit.t~.; . -~Jt;J 
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person, body, head and limbs of the said Emmett Goode with 
great force and violence, knocking and throwing the said 
Emmett G.oode upon and against the said auton;i,pbile in which 
you were then and there riding and upon and, against the 
roadway and ground adjacent thereto, thereby inflicting upon 
the person, head, body and limbs of the said Emmett Go.ode 
severe and permanent cuts·, bruises, fractures, contusiQps, 
displacements, dislocations, b:peaks ~d lacerations both :in-
ternally and externally thereby p~mnanently injurin;g, .\J!im 
and causing him great pain ~:dist-:riess. .. . · - : ;.·/ · 
4. And as a further resun·· ·ef' tie injuries1 19a1,1se.d': ,-,ty_ 'y,;~ur 
c~relessness, and negligence ·aln<i{: ·r~·cklesS:_ ;~(ill ··ilio::lOO,i\w\fii1i11 con-
d-qct as aforesaid, the said E.rom~~t .. Qood~1 llifa:s, )~;e·en caus,ed 
from hence hitherto to suffer·1~~aifl jti/t®tJ.tll :~J)gili/$~ ,and phy~i-
cal pain and· will permanently contioo:tt~1 to su:ffev and has been: . 
obligated to spend divers smn~ ,aiggregati:r;ig a large sum. of 
money in and about endeavori,tj.g \fjij, be cured ·and' relieved of 
said injuries and has been fo:rc'ed! to lose a great deal of time 
from working and attending to,.1p:usiness matters and ~rom 
engaging in any lawful, gainful /e.r productive occupation or 
calling, and has lost large sums rof wages and· has suffered 
and will continue to suffer great loss from t]:l.e permanent 
diminuition of his earning capacity by reason of' the injuries. 
aforesaid. . 
5. By reason whereof and as a proximate resuiti,1oiL;lthich the 
undersigned Emmett Goode has h~en dam~g.ed ~ij'.ii!~ exten;t 
of $50~000.00 wherefor Jud~~nt "\\Till be as]ref at: I~~~ands; ~f 
the said court at the time an:d plttce heremabove:;ise1t out for 
t~e sum of $50,000.00 aginst . YO'i!, tµe said defe/rd¥1t, Otto 
Lmdburg. ; ·. \ 
Given under my band this 2nd d:ay of November, 1956. 
• . . 
By:· CARLTON E. HOLLADAY 
EMME{rT GOODE 
His 'Counsel 
• • • 
( on back) · ~-
,.' 
Filed in the Clerk's Office· the 3ri.~ty of November ·1956. 
Teste : /}I;t,:'. ) 
_..... '; 
.. :·,t-· 
'; Jl. A. TAYLOR, Clerk 
,.1 
·.,.-~ 
4 Supreme Court of Appeals of Vir~nia 
• • • • 
. We the j~~~:"'~n the issue joined find for the .plaintiff and :fix 





.''?-,?, .. ,:.,·. X/L ~-; ,·'.:-/_. _ _ ,;\J·,: . - • GR@~$ , .. ©lFVdl.SlED1Jil~S, . ,1~,~D P ARTICULABS OF 
:· ··. ·:·:.:J;NtJ@NT~-ii)~R¥?'.NEGLIGENCE. . . 
Tlte dei~~i ~Jfu,Jj~i,by his counsel, states that he 
m.t~nds to, 't}ely u,pon ifiA~:}~~!tii~jtpry negligence of the plain .. 
. tiff .as a d~ense . to tliif·1&i9n .~d assigns the following il's 
· ~h~ grounda·_of his de'.ti~~~I~t> this action and the particulars 
: .of the coJJJtx@~µtocy negJg~\ge of the plaintiff: 
·.· i tj\'The s.~- def ~ndafu.t cl~e~ that h~ Was ~ilty of negli-
.. ge~ce ~\ii~~tged m t:qe plamtiff 's motion for Judgment. 
2. T4~·,.<'.,'~'11d~t dew.~s that, at the time and place of the 
. acoideµ ·,'',,0: ,-, l~me4 of iQJ:;1~the plaintiff's motion, the said de-
' · .. fendan ~~tu~wfully, re"cf1¥le~~Y, negligently and carelessly 
.', a~a in1 '@_o"~~oyjjJ;~I The la~J[!li it~~ Commonwealth of Virginia, 
, dtiving'.J~<W ope~]l'?ng his·\/j!1~!obile in a C!,lreless,. r~ck~ess, 
. unla;wf~~-·a11-d n~~ligent m~~~i(r:ias alleged m the plamtiff's 
motion.for J~dgi:µ~nt. ·.,,&i/H:ii/:::";,. • 
· 3. The said defendant sa.y,s,)fg').at, at and before the time of 
the said· accident, hew~~ drivipig:,and operating his automobile 
in a careful and prude,nt malµ!-eii" and in compliance with the 
laws and rules then a,a th(ll9~:JiM>Plicable to the operation of 
· his automobile aforesaid. .,.,.. 
4. That as the said defendant, driving his automobile as 
afo~,esaid,-. approached,,1Jthe point at ·which the aforesaid aQci-
--- de:nt occurred, the pl~tiif :walked into the highway and was 
proe~eding from the, w,~t~:ttl~ side thereof toward the easterly 
sidfin a cai,eless, an~_ ii~;~ess manner and wi,thout exercising 
. r~eaeonable care for his:,ii~ saf.ety 1,tt and befQ:re the time that 
lie -was struck by the ss4~ defendant's autQmbbile afol'esaid. 
15. Th~t th~??:'.~i~id J])l.aintiff was ,also negligent in 
PA.ge ·7,· ~ ·that he;~.· as n~; ':at a.ndi before the· tu.Pe of the acci-
., dent ~;resaid; il=~rcising. ldue ~,re for his .. own 
sa,J'ety and:was;f!t keeR~!!' a pro~)q~~ for v~lu.cles 
ri&/ff$[!:f!:!{!t'.!;\'!~iilmlkI\1i;1,·.:~t~i~t1'il .. t'.•{{,;j~;ii~i~~:JF:i:,,~ftj\ 
· .. 
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passing along the aforesaid highway :.and particularly the 
vehicle being driven, .as aforesaid, by th~ said. defendant; ,that 
the said plaintiff was further negligent in i;ha.1;. he~ entered 
the . aforesaid highway and attempted to cross when the 
automobile being driven and oper~t~d by the said defendant 
in the manner aforesaid was in such .close proximity to·:him 
that the. said plaintiff knew, or .should have known, that 1he 
could not safely cross the said;·q:iighw.,,iy. . -.- . .W!N 
6. That the negligence. of ·til1!¢·1>1Rdrbtiff.::~3s the-~1Sole· pr.0#-
mate cause of the said accident (({' ,.( c: ... • .~u·, . -i"·;,/, 
7. That the said defenda:niti{"d·e:nies th~lfi_:)~~~1,;-:,dJi>1'~1shµfif,· .:;~us-
tained damages to· the extent,, :iamid in th~·-~,,~fg;~~.,/KdTaimed in 
the motion for judgment. ,:;:: '. ~_.,.,,_,,,,. .·;··:·t 
8~ The said ·defendant reservtes ttin:e: ri'ght ·to }Ifmend or en~ 
large upon this statement of)tilie ,~011nds of his -defense and 
particulars of contributory rtecgilg,g.ehce of the plaintiff at any 
time if and as he may be so adviisedl. 
~1 
• • 
page 8 ~ 
~·'., OTWO LINDBURG 
By: WILLIAM W. BOHANNAN 
His Attorney 
• • • 
,.~ 
'.·'•))~, 
X: C:}01 i( · . 
. •. 
• • •. • ·.·.• ~111: , 
Now comes the plaintiff, ~mett Goode,1f.1nd files··this his 
replication to the grounds of detense heretofore filed herein 
by and on be.half of the defendant, Otto Lindburg, and for 
such replication says: 
1. That he deni~s each a~d every.lallegation of the said 
gr01mds of defense which are in conflict with his motion for 
judgment heretofore filed herein. 
2. That he expressly denies that he is guilty of any con-
tributory negligence or of any negligence which proximately 
contributed to the injuries sustained ·:by him in the collision 
ref erred to in the pleadings herein. ': ::? . · · _ 
3. This respondent denies that h~· .a#ed in a careless and 
reckless manner without exe:rcising;.reasonable care for his 
own · safety at and before the time . .that he was struck by 
defendant's automobile as· set out iir defei,dant 's grounds of 
defense and particulars of contri9gt6ry negligence. · 
" 
4. This resp~4d.~~t ;denies de,~Jidant 's: _allegation to the· 
effe:ct:?at he,~~'t$.~~~~iff, wa_~ ~~f ke~pin:_~ ~. P~?per look out :'· . 
.. 1i;~{." .. 'iii{li£j:;)tJJ'?#J~ff\~flii~j£;.1~¢"~:A,::,;J/;,',; ·~., . . . ' •· .•.. 
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for vehicles passing along the afore said highjay and particu-
larly the vehicle being driven ·as aforesaid hf e;aid. defendant 
and he further denies that he, the said plaintiff, ·was further 
negligent as alleged in said grounds of defense and particu-
lars of contributory negligence in attempting to cross the 
highway when the automobile being driven and operated by 
the defendant was in close proximity to him, the said plaintiff, 
and he denies that he ~~w <>t· should have known that he 
could not safely cross the·. isaid highway, and expressly avers 
that he crossed the said highway and was run down by the 
defen~~!;L~ .on_\d~~!.~dant'si_'e~!e~e left hand side of the high-
way and on the· i~ss plot cij,w-fding the north and south lanes 
oi Route 301. 
page 9 ~ 5. The plaintiff denies that he was guilty of any 
negligence and denies further that he was guilty 
of any negligence which was the sole proximate cause of the 
accident. 
• 
Filed De~~ 10, 1956. 
page 16 ~ 
• 
By: CARLTON E. HOLLADAY 
EMMETT GOODE 
His counsel 
• • • 
M.A. TAYLOR, Clerk 
INSTRUCTION 1. 
The Court instructs the jury that a person lawfully on a 
public highway may rely on the exercise of reasonable care 
by the driver of a motor vehicle to avoid injuries, until the 
contrary appears or in the exetcise of reasonable care should 
appear, and that Emmett Goode in attempting to and in cross-
ing Highway 301 was. under the duty of using reasonable 
care for his own safety under all circumstances, and that if 
the jury believe from a preponderance of the evidence that 
the defendant, Otto Lindburg was operating his car on said 
highway in a careless and negligent manner, and that the 
direct and proximate cause of Emmett Goode 's injuries was 
such careless and negligent conduct on the part of Otto Lind-
hQ.rg, and that Emmett Goode was not guilty of negligently 
contributing to his injuries, then the j~ry should find for the 
plaintiff. ·· 
J.· J. T., Judge 
6/14/57. 
' \ 
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page 19 ~-. 
.. 
r ...... 
:~.~·-:·: . INSTRUCTION 2. 
. -,' . ._. . ~~··. ·~ .. 
The Court 'instructs the jury that under the law of Virginia 
it was the duty of the defendant, Otto Lindburg, in operating 
the automobile while he was driving: 
(a) To drive his automobile in a careful and prudent man-
ner such as an ordinarily prudent ,p.@rson would have oper@i.ted 
his automobile, having due regatd for all conditions then 
obtaining. 
(b) To keep his automobile under prpper QQntrol, and to 
keep and maintain a proper lookout. ~ 
( c) To drive the same at a proper speed under the circum-
stances and conditions then ~xisting and not to exceed the 
speed limit of 55 miles per hour and in such manner so as not 
to endanger, or be likely to endanger the life, limb or property 
of any person. 
(d) To drive as nearly as practicable entirely within a 
single lane and not to remove from such lane until the driver 
has first ascertained that such movement could be made in 
safety. 
( e) To drive in the right hand lane of the road except when 
passing another vehicle or preparing for a left turn. 
And if the jury believe from a preponderance .of the evi-. 
dence that the defendant, Otto Lindburg violat~d 1QJe or more 
of his duties as herein above defined, in the ope~l!Pon of his 
automobile, he was negligent. . 
And the jury is further instructed that if you believe from 
a preponderance of the evidence that the failµre of Otto 
Lindburg, if there was such failure, to perform ·any one or 
more of the duties encumbent upon him as aforesaid, was 
the proximate cause of the accident without any contributory 
negligence on the part of the plaintiff, then your verdict 
should be for the plaintiff, Emmett Goode. · · 
6/14/57. 
page 18 ~ INSTRUCTION 3. 
J. J. T., Judge 
The Court further instructs the jury that if you belie~e 
from the evidence in .this case that the plaintiff, Emmett Goode 
is entitled to recover, you may, in fixing his damages, take 
into account bodily · injuries ~ustained by the said Emmett 
Goode, the mental an.d physical·suffering ,und~rgone; the effect 
I .', • ( .: ' • 
,,, 
:~Y· ... 
. .. ll .. 
1.' 
. .:· ~ : ·,_:... ~·'. ~ 
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8 
of the injuries, disabilities and disfigurements, 'wii~ther tem-
porary or permanent, medical and hospital bills necessary in 
an effort to effect a cure of said injuries, and fix. such damages 
at such sum as you may think ·proper and just under the evi-
dence in this case, not to exceed the amount claimed by him 
in his motion for judgment. 
6/14/57. 
page 19,J 
J. J. T., Judge 
The Court instructs the jury that the burden is on the 
plaintiff, Emmett Goode, to. prove that the defendant, Lind-
berg, was negligent and that such negligence was the proxi-
mate cause of his injuries, and that this must be proved by 
a preponderance of the evidence, that is, the evidence of the 
plaintiff must outweigh the evidence of the defendant. How-
ever, if you believe that the plaintiff, Goode, was negligent 
and that his negligence was a proximate cause of the injury, 
you cannot find a verdict in ·his favor, but you must find a 
verdict for the defendant. If you believe that both of the 
parties were negligent and that the plaintiff's injury resulted 
from their ,combined negligence and that such negligence con-
tinued to ~e, very moment of the accident, then you cannot 
weigh the i£iiregligence of one against that of the other for the 
negligenceWe~ the plaintiff, Goode, bars a recovery under such 
circumstances and you must find for the defendant. 
6/14/57. 
pa~e 20 ~ INSTRUCTION B. 
J. J. T., Judge 
The Court instructs the jury that if the defendant, Otto 
Lindberg, through no fault of his own, was suddenly con-
fronted by an emergency, and was compelled to act instantly 
in an effort to avoid an accident, he was not guilty of negli-
gence if he made such a choice as a person of ordinary pru-
dence, placed in such a position, might have made, even though 
the ·said defendant did not make th~ wisest choice ; Jind whether 
he used reasonable care under ·s.J! the circumstances: is a 
question for the jury. .. : ": · . . . · . ' 
6/14/57. . .. - -; ':':J~: {J:.f•}ud;e 
.. • _·:5/ ·... · · ··:····, '-?i?>·· .. ·'t.: 
•. ·, .t'. ·: - :<:; .. , . . . ,/ . · .... . }!·. 
;( • ' ..,. ·~· ', -' \ • t' ~ r •~ • , ·:·· ;' • ~·- t 
.. ,.- , .il~,-.· ... ,.... · ._: ·./; ::·,·.-. :::·:\;. -'t -.,;-lt~fS~(? : {t}. ·: ,. , . ~~ 
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9. 
The Court instructs the jury that" the right of the plaintiff, 
Emmett Goode, and the defendant, -Otto Lindburg; to use the 
highway at the time .and place of_ the collision described in 
the evidence in this case were equal.. 
Refused. 
6/14/57. 
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• • 
J. -J. T., Judge 
• • • 
This day came the parties in person and by Counsel and 
issue being joined thereupon came a jury, to-wit: Warren L. 
Hadley, Carl B. Rae, S. T. Purdy, Forest Lankford, Harold 
M. Goodwyn, Charlie ,v. Brett, and Perry Eason, who were 
selected and impaneled according to law and sworn the 
truth to speak upon the issue joined. And at the conclusion 
of plaintiff's evidence counsel for the defendant moved the 
Court to strike the plaintiff's evidence on the ground that 
it appears from such evidence that the plaintiff. w-as guilty 
of contributory negligence as a matter of law, ~;wich motion 
the Court overruled and to which ruling the d~fendant by 
Counsel excepted. 
At the conclusion of all the evidence the defendant by 
Counsel renewed its motion to strike the plaintiff's evidence 
on the grounds heretofore assigned, which motion the Court 
overruled, and to which ruling the defendant by Counsel ,~x-. 
cepted. . · 
And the jury having heard all the evidence, the instruc-
tions of the Court and argument of Counsel retired to con-
sider their verdict, and after sometime returned into Court 
and reported their verdict as follows, to-wit: '' The jury 
finds the defendant guilty of negligence under '' Charge to 
the Jury 'Page 2, Part B' and to keep and maintain a proper 
lookout, and awards the plaintiff $10,000. damages.'' . 
Thereupon it appearing .to the Court that the verdict of the 
jury was npt in proper ·fQrm the court proceeded without 
objection on the part" of c9µnsel for the plaintiff or defendant 
to reform said verdict as~·'fqllows, to-wit: "We the jury on 
. the issue joine<iJ;·. tnd for ,'.tl\~":Pl~µtjff, and fix his damages at 
Te~·Thqusanc;FDoU,·r~. :t~Q)~QtOQ.);; ''t wbjch .. verdict was duly 
... >if · ,~t}4{:\:lt: · ·· . ··; ·:1:·::;~;~};;iV\:1f ·il~-·~J:1: 
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signed .by the foremen of the jury, and e~h.- member of the 
jury was polled separately as to whether· ~r not that was his 
verdict, and each member of the jury having replied in the 
affirmative, the said verdict as reformed and last signed, 
being in the opinion of the Court in proper form, and there 
being no objection to the form of said verdict, was received 
by the Court; 
page 24 r Thereupon the defendant by Counsel moved the 
Court to set aside the verdict of the jury on the 
grounds that said verdict is contrary to law and evidence, 
which motion is set down for hearing on August 5, 1957 at 
2 P.M.(. 
_ .. _;·(. 
·, 
Enter. 
J. J. TEMPLE, Judge 
June 14, 1957. 
page 25} 
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OPINION. 
On June 14, 1957, Emmett Goode, plaintiff, obtained aver-
dict at the ·hands of a jury against the defendant, Otto Lind-
burg, for $10,000.00 in an action to recover damages for 
personal injuries sustained when struck by an automobile 
owned and operated by defendant, Otto Lindburg. 
Defendant has moved the court to set aside the verdict and 
enter judgment in his favor. The grounds mainly relied on 
being: 
(1) The evidence is insufficient to show primary negligence 
of the defendant, and 
(2) That the plaintiff was guilty of contributory negligence 
as a matter of law. 
Conflicts in the testimony and all just inferences that might 
be drawn from the evidence have been resolved by the jury in 
Goode's favor, and the court mus.t view the evidence in the 
light most favorable to him. ! 
The accident happened on AugJist 24, 1955, on U.S. Rt 301 
north of Emporia, in Greensville County. ·! 
Route 301 is a divided.highway; the·.two lanes, eaph twenty 
.· .• .., 
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feet wide, one ·carrying Southbound and the other northbound 
traffic, are. separated. by a grass plot or island about thirty 
feet wide. The accident occurred in open country at a point 
where one could see between a quarter and a half of a mile 
both north and south. The weather was clear, the road dry 
and the time was shortly before noon. The speed limit at this 
point was fifty five miles per hour. 
, Plaintiff was attempting to cross the southbound 
page 26 ~ lane from west to east when he was struck by a .car 
owned and operated by defendant, proc~edhig 
south. 
The plaintiff, the defendant and the defendant's wif~ were 
the only eye witnesses to the accident. Their testimonf tend-
ing to show the exact location of the accident; the position of 
plaintiff on the highway at the time he was struck; and the 
proximate cause of the accident is in sharp conflict. 
Bea.ring on def end ant's contention that the evidence is 
insufficient to show primary negligence on his part the evi-
dence mav be summarized as follows: 
0. A. Fleshood, a Special Police Officer for Greensville 
County, called by plaintiff, testified that he went to the scene 
with defendant, Lindburg and his wife, who showed him 
where the accident happened. (R. p. 29) 
He was asked : 
"Q. Now what statement did Mr. Lindburg make.to you at 
that time with reference to the application of his brakes 1 
'' A. We. stopped and Mr. Lindburg showed me where the 
accident happened. And I looked on the road and I couldn't 
find any debris or anv tire marks or anything to indicate an 
accident. And I asked him if he applied his brakes and he 
said he did not because he did not have time, and when he 
looked up this man was right in front of him and he pulled 
to the left, which wa.s in the passing· lane, to miss him and he 
struck him in about the center of the passing lane, which 
would be on the East side of the highway." (R., p. 9) 
Later on same page: 
"Q. At what speed did Mr. Lindburg say he was traveling 
at the time of the accidenU'' 
"A. Fifty-seven (57) miles per hour.'' 
\ 
.. Upon this testimony the jury was warranted in finding 
tliat defendant was neglig~nt in exceeding the lawful speed 
limit and also in faHing to keep a proper lookout. Defendant 
~· . . 
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denies telling the· witness, Fleshood, that he did 
page -27 ~ not- apply his hrake·s. He-::testifieq tlia.t he first saw 
· . plaintiff approaching the·.· edge of-. the road when 
he was about 100 feet from him and .. was unable to say why 
he did not see him sooner, but-.he does not deny having made 
the-statement to the effect that "when I looked up this man 
was right in front of me". · · 
Without attempting to state ·them in detail, defendant in 
his· own testimony, made, numcfrqus state.ments relative to 
his speed, his failure toi sooner see the· plaintiff and his 
action~ at the time which W,onld .warrant the jury in firidir1g 
him· gQijty of 'p~ilry negligen:ce. · · 
This brings us, 'fio· a eonsider81tion of the cbief reason urged 
by defendant for setting aside· the verdict, viz: that the 
plaintiff was guilty of contributory negligence as a matter of 
law. · · 
Defendant contends that plaintiff, Goode, by his own testi-
mony -has stated- a set of·f~cts·and circumstances that pre-
cludes a recovery. 
The testimony, relied on in · support of this contention 
summarized, partly in narrative form and partly verbatim, 
is as follows : · · · · 
Plaintiff 'had parked his truck on the shoulder of the north-
bound lane and had crossed to the east side of Rt. 301 to 
look at some lumber piled near the road. After completing his 
mission he ~tarted back to his truck. His pertinent testimony 
as to what then happened follows: (R., p. 21) 
'' Q. What did you do when y6'Q. came up tq the road 7'' 
'' A. Took a look up the road.'' 
"Q. Which way up the road Y" · 
''A. North.''-
"Q. What did you see, if anything, Emmett?" 
'' A.'. I saw this car coming.'' . 
''Q .. Approximately how far away was this car?'' 
'' A .. Just about a quarter of a mile, as I judge around the 
airport''- · _: · · · 
pa~e 28 ~ (R. p. 22) 
'':.Q. Now Emmett, :when you saw this car and you say it 
was approximately a quarter of a mile away, what did you: 
do?'' · · · 
"A. After I. too~ a loo~ S;t it I walked on ac.ross the h\g~:.ay, 
across the ~h1te_ lme near·the grass on :the left. ~en·1:·~9t 1 • 
over the _white lme, l guess_ t~re~ or f_our feet, ·ani>::~ .t~~i.a ,. 
look agam and the car was, I don't know, about \:'e~s_;~!~-. 
,i,, '· ' \t~,!.-.i 
·, :.\/' -.~ 
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yards away and the two. wheels was about two feet over the 
white line to the· left.'' · . 
'' Q. To the le.ft of the·:white line Y'' 
'' .A. To the left. I made another step or two and it went into 
a zig-zag. Then I figured· the best thing for me to do was to 
turn back and I walk ·back and that was the time I got hit.'' 
'' Q. When you started you turned. Where did you start 
after you turned Y ,., · · 
'' A. Started back across the highway.'' 
: 'Q. Was that to the west s_ide of the highwayY '' 
''A. That's right.'' . 
'' Q. When you turned how far away were you from the 
grass strip T '' 
'' A. One stride would have put me on the grass strip.'' 
'' Q. Why did you turn around when you were that close to 
the grass strip?" · 
"A. Well, after the car went into a zig-zag I knew that was 
my best chance, to turn back.'' 
''Q. On which side of the road did the accident occur?'' 
"A. In the left lane.'' 
'' Q. But you were hit on the. right side?'' 
"A. That's right." 
page 29 ~ (R. p. 26) 
'' Q. Where were you lying on the road after the accident 
occurred? '' 
'' A. About two feet out of the grass on the left side.'' 
On cross examination ( R. p. · 31) plain tiff testified : 
'' Q. You walked up on the shoulder and what did you do 
then?" 
'' A. Took a look up the highway.'' · 
"Q. And what was it that you saw?" 
'' A. I saw this car coming.'' 
'' Q. A quarter of a mile away Y '' 
"A. Yes, sir, every bit of it." 
"Q. When did you first see the car? When did you next 
see the car? " ; 
"4-~ After I crossed the white line~ about two strid_es of.the 
gras:$.'' .. ·+ . 
·. ·.'.'Qi; y ~t looked to the left ~nd 1·~~}V. it how far from you''' 
· ·. l~A::., r reckon 25 yards·.'' . · . 
)~(Q.' :TIJ.e~_·what did you do?":. · ..... · 
i \;j::: '?}~} .. 
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:'. -~'A.I took another step and it went into a zig-zag and then 
I turned back.'' 
'' Q. You turned around and started bac~.1.'' 
~ . ',:A. Yes, sir.'' . 
'' Q. Were you walking fast after you started from the edge 
of::your highway''' 
'' A. Well, not so fast but I was walking in a good pace ~n 
across the road. I had plenty of time to get across even if the 
ca1· bad stayed in its place, because I could see it. It was a 
nice clear day." · 
(R. p. 33) 
"Q. ,vhat I mean, you were standing on the edge of the 
hard surface, then you started across, you didn't stop any-
more?'' 
page 30 ~ '' A. I said I crossed the white line and I took 
a look again and the car was one or two foot over 
the white line, maybe about 25 yards away, I made another 
step and it went into a zig-zag and I didn't know where it 
was going, and it was conii:ng do,vn and I didn't have much 
time to think and I figured the best thing for me to do was 
to go back. That is what I did." 
Defendant contends that Goode 's testimony is incredible 
and therefore must be rejected. He argues that Goode is 
bound by·his statement that the car was a quarter of a mile 
away when he started across the highway and, if this state-
ment as to distance be true, defendant's automobile would 
necessarilv have been running in excess of two hundred miles 
per ~our "'to have covered this distance while plaintiff was 
walking less than twentv feet, and cites Demuth v. Citrtis 
188 Va. 249. in support of his position. 
In Dem.nth v. Curtis supra plaintiff testified, in substance, 
that she wnlked to the center of the highway, she then looked 
to the south and saw the light of the approaching car when 
it came over the hill about a thousand feet away. She then 
speeded up and was struck just before completin~ the cross-
ing. She definitelv fixed the point at which she first saw the 
car lig-hts as '' when that light came over the hill on me.'' 
The distance from the brow of the hill, where plaintiff said 
she first saw the lights to the place of the accident was 
measured ·by speedometer and found to be between 900 and 
1000 feet. A definite place having been fixed by the evidence, 
of course the plaintiff was bound bv her testimony, ~1}.d the 
conrt held that her testimony as to the movements of defend-
ant's car was incredible and must be rejected. · 
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Here the plaintiff does not undertake to fix the exact. dis-
tance the car was away from him when he first saw it. He 
~ade a mere esti~~te. "Just aboitt a quarter of a mile, as I 
Judge, around the airport." (R. p. 21) It is true that on cross ·· 
examination (R. p. 3) .he said "Yes, sir, every bit of it.'' 
· Throughout his testimony he used such phrases 
page 31 ~ as "I guess." '' I don't lmow, but I gu~ss:" 
''.About'' etc. His entire testimony shows he ·was 
merely estimating the various distances mentioned. ·:··: 
The accident resulting in plaintiff's serious injury oc-
curred on .August 24, 1955, his testimony was given on June 
14, 1957, nearly twenty two months later. He did not claim 
to be an expert on estimating distances, however, in an effort 
to a.id the jury in determining the location of the car when 
he first saw it, he added '' around the airport'' and he fixed 
the place where he was at that time as being near a pile of 
lumber on the west side of the road. There was no testimony 
as to the distance from the airport to the pile of lumber, 
but the case was heard before a jury of local citizens many 
of whom were probably familiar with the scene described, 
including the location of the airport and the pile of lumber. 
It is evident that the jury, upon considering his testimony 
as a whole, along with all other facts and circumstances dis-
closed by the evidence felt that plaintiff used the care and 
precaution of a reasonable prudent person for his own 
safety. 
Defendant contends that plaintiff's testimony is incredible 
and impossible to believe. To support that charge in argu-
ment before this court counsel made certain mathematical 
calculations to demonstrate that it would have been, neces-
sary for Lindburg 's car to have been running 265 miles per 
hour to have covered 1320 feet while Goode was traveling 
some 17 or 18 feet. But, as was said by Mr. Justice Buchan-
nan in Anchor Motor Freight v. Paitl, 198 Va. 481, 486; 
'' These calculations, however, are based on elements of 
place, speed and distance not conclusively established by the 
evidence. They may well have been for the jury to consider, 
but they do not as a matter of law render the plaintiff's 
testimony incredible.'' 
.And in Crew v. Nelson, 188 Va. 108, Mr. Justice Eggleston 
said, "Unless the testimony of the litigant shows clearly and 
unequivocally that he has no case, or where fair minded men 
may diff.er as to the effect of his testimony, the litigant is 
not concluded thereby. In such a situation his testimony is 
, to be considered by the jury along with all the 
page 32 ~ other evidence in the case.'' ·Cited with approval 
in Vaughan v. Eaton, 197 Va. 459. , 
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. '' The statement of the respective parties as . to distances 
and speed are mere estimates, made in fleeting,moments· and 
related mqnths after the occurance The fact that such esti-
:µiates are not precisely correct does not render the te-stimony 
of either party incredible as a matter of law. It is merely a 
circumstance to be considered by the· jury in weighing such . 
testimony." Sink v. Masterson, 191 Va .. 618; Clayton v. Tay-
lor, 193 Va. 555, 560. · · 
"The right of the jury to interpret· and weigh the testi-
mony of 13, witness is entitled to wide latitude. It is primarily 
their province to measure and evaluate the factual meaning 
of the testimony of all witnesse~, and unless it clearly ap-
pears that they have erred by a}msing or transcending the 
wide scope of their authority as. reasonable men, their find-
ings of fact should not be disturbed. -They heard Taylor (in 
this case, Goode) testify. What he intended and meant by the 
distances and locations ·given ·were matters that they were 
preculiarly fitted to pass upon.'' Clayton v. Taylor, 193 Va. 
555, 562. Williams v. Service l~corporated, 199 Va. 326, 335. 
According to the testimony of the plaintiff and the state-
ment JJ1Rde by the defendant to the witness Fleshood, the 
point of collision was several feet to the left of the center 
line of the southbound traffic lane, about in the center of the 
passing lane. . · 
It was a clear day, plaintiff was in .plain view of defendant 
and could have been seen . and the accident avoided if de-
f endaii~· had exercised proper care. Defendant's statement 
to Officer Fleshood that '' when he looked up this man was 
right in front of him" would plainly indicate that defendant 
was :µdt keeping a proper lookout. 
Thet,:facts in this case are somewhat analogous to the facts 
· in the;!,case of Mouser v. Griffith, 198 :Va. 709, 711, in which 
Mr. ·'Opief Justice Hudgins said: "The question is not how 
·, _-; .· this Court, as a trier of fact would have decided 
p~e· .. 33 ~ t~is case, ~ut the .question is whether there is. suffi-
'.. . cient credible evidence to support the verdict of 
the· jury.'' 
When all the facts and circumstances in evidence are con-
sidered, I feel that the issues of whether or not Lindburg was 
guilty of negligence which proximately caused the mishap, 
and whether or not Goode was guilty of negligence which 
efficiently contributed to his injuries were questions to be de-
cided by the jury. . 
Defendant's motion to set asid~ the verdict of the jury will 
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be overruled and judgment entered for the plaintiff on the 
jury's verdic~. · · .. · . 
November 2, 1957. 
Filed 11/4/57. 
• • • 
J. J. TEMPLE, Judge 
M.A. TAYLOR, Clerk 
• • 
This day came agai1,1 the parties, by counsel, and the Court 
having heard argument on th.e defendant's motion to set aside 
the verdict of the jury retµrned on June 14, 1957;- on the 
grounds stated in said motion, doth overrule said motion for 
the reasons set forth in the';" opinion of the Court filed herein 
on November 2, 1957, and hereby made a part of the record 
in this case. · . 
It is accordingly considered by the Court that the plaintiff, 
Emmett Goode, do recover against the defendant, Otto Lind-
berg, the sum of Ten Thousand Dollars ($10,000.00), the dam-
ages by the jury in its verdict assessed, together .. with his 
costs by him about his suit in this behalf expended .. :·. 
And to the action of the Court in overruling the de.rendant 's 
motion to set aside the verdict of the jury and in ente,ring the 
judgment, the defendant, by counsel, excepted. ~- :. ·. 
And the defendant, by counsel, having indicated bj,a' inten-
tion of applying to the Supreme Court of Appeals of:Nfrginfa 
for a writ of error and supersedeas to the judgment af Q't~said, 
execution of the said judgment is hereby suspend~dAor. a 
period of four months from this date, upon condition.' that 
the said defendant do, within thirty days, execute, ~/'bond 
under Section 8-465 of the Code of Virginia, before the-: (Herk 
of this Court, in the penal sum of Two Thousand. Dollars 
($2,000.00), with surety ·approved by said Clerk an"d·· con-
ditioned according to law. 
We ask for this : 
CARLTON E. HOLLADAY 
Of counsel for Plaintiff 
··is Supreme Court of Appeals of Virginia 
Seen: 
Enter this: 
December 21, 1957. 
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WILLIS W. BOHANNAN 
Of counsel for Defendant 
J. J. TEMPLE, Judge 
• • • 
NOTICE OF APPEAL AND ASSIGNMENT 
OF ERROR. 
To: M. A. Taylor, Jr., Clerk of said Court: 
Counsel for Otto Lindberg, the defendant in the above-
styled action in the Circuit Court of Greensville County, 
Virginia, hereby give notice of appeal from the final order 
entered in this case on the 21st day of December, 1957, and 
set forth the following assignments of error: 
· 1. That the verdict of the jury and the judgment of the 
Court is contrary to the law and evidence, and without 
evidence to support it. 
2. That the Court erred in overruling the motion of the 
defendant to strike the evidence of the plaintiff, made at the 
conclusion of the plaintiff's evidence, and upon the grounds 
that from such evidence it appeared that the defendant was 
guilty of no negligence and that the plaintiff was guilty of 
contributory negligence as a matter of law. 
3. That the Court erred in overruling the motion of the 
defendant to strike the plaintiff's evidence, made at the con-
clusion of the introduction of all evidence, on the grounds that 
from such evidence it appeared that the defendant was guilty 
of no negligence and that the plaintiff was guilty of contribu-
tory negligence as a matter of law. 
4. That the Court erred in granting any instructions to 
the plaintiff for the reason that the evidence shows that the 
defendant was guilty of no negligence and that the plaintiff 
was guilty of contributory negligence as a matter of law. 
5. . That the Court erred in overruling the motion of the 
defendant to set aside the verdict of the jury and to enter 
final judgment in favor of the defendant on the ground that 
.. 
I ',• 
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the 'said verdict was contrary to the law and the 
page 36 ~ evidence and without evidence to support it, no 
primary negligence on the part of the 'defendant 
being shown by the evidence, and it being established:.· by 
the evidence that the plaintiff was guilty ·of contributory 
negligence as a matter of law. · 
Filed 1/10 /58. 




ALBERTIS S. HARRISON JR. 
WILLIS W. BOHANNAN 
Counsel for Otto Lindberg 
M. A. TAYLOR, Clerk 
• • • 
GEORGE BOKINSKY, 
called on behalf of the plaintiff: 
DIRECT EXAMINATION . 
• • • • • 
page 39 } The operative records reveal there was a preop-
erative diagnosis of a fracture of right radius and 
a compound fracture of. the tibia and fibula. The operation 
was the treatment of a laceration of the right leg with a cast 
applied to the right arm and right leg. The procedure during 
the operation after being treated for mild shock, the patient 
was transferred to the operating room where a general 
anesthesia for a simple fracture of the right radius was re-
duced and a long arm cast applied. Following this the tibia 
and fibula were lined up by traction on the fracture table. A 
small two inch wound in the mid portion of the lower leg on 
the right was treated and closed loosely with silk. Following 
, x-ray. confirmation of proper alignment, a long leg cast was 
applied to the right leg. The patient returned to the room in 
good condition. Mr. Goode was a patient at the Petersburg 
General Hospital for 16 days.· He was discharged on the 9th 
of September, 1955. 
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Dr. Herbert M. Levitt. 
• • • • • 
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The Witness, 
DR. HERBERT M. LEVITT, 
called by the Plaintiff. 
DIRECT EXAMINATION. 
Examined by Mr. Townsend: 
• • • • • 
page 40-a ~ 
• • • • • 
A. Yes, the shock. Of course that is the first thing we 
usually treat on any injured patient. After that the examina-
tion showed that he had a compound fracture of his right 
lower leg. By a compound fracture I mean the bone is petrud-
ing through the skin and he had a simple fracture-and by 
simple I don't mean it was simple but that there was no 
break in the skin. He did have a fracture of the right arm. 
His right arm and right leg were both fractured. He had a 
deep cut across the top of his right foot, and several bruises 
th·roughout the body. 
Q. What was your course of treatment, Dr. Levitt, 
A. "\Vell after we had successfully treated the shock he was 
in and while we were treating him we did sew up the cut that 
·was· on his foot. And then we were ready to take him to the 
operating room which we did that same day. We put him to 
sleep and set the fracture of the right arm and we put the 
fracture of the right leg up on a mechanical apparutus on a 
table, which is a traction that has a·pulley that keeps it pulled. 
We cleaned up the cut where the bone was coming th.rough the 
·-leg and sewed it up and· set the fracture and put .a cast . on 
his leg. So we really ·put a cast on his right arm · and. 
right leg in the operating ·room. 1 • 
,'.· ,-.i 
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Dr. Herbert M. Levitt . 
• • • • • 
• • • • • 
Q. Have you examined Emmett Goode recently? 
21 
A. Yes I saw Emmett Goode in my office Friday, a week 
ago. 
Q. A. week ago today. Is there any permanent disability 
connected with his arm as a result of this injury 7 
A. He has a very mild functional disability of the arm in 
so much as he cannot fully rotate it like you and I could-he 
could not rotate it all a round. Of course he has normal 
elbow motion and normal wrist motion. 
page 43 ~ Q. Could you with a reasonable degree of cer-
tainty estimate the percentage of that permanent 
disability? 
A. Well I would estimate that he would have lost from 2 
to 5% of the use of his right arm. 
Q. Now what disability if any is there in reference to his 
leg? 
A. His right leg by measurement is one inch shorter than 
the left one. That is an inch shortening between the ankle 
and the knee. He has some limitation of the motion of his 
ankle, which we would expect from being in that cast for 
about 13 months. Being one inch shorter of course.he limps. 
He will not be able to ~et around fast and quick. He definitely 
would not be able to climb a ladder and be would not be able 
to walk on narr.ow cat-walks or do anything that just one 
little slip would endanger his life. Because of the shortening 
he has a curving out of his leg. The bowing and the shorten-
ing in my opinion add up to about 25% loss of the function 
of the right leg. I will clear that up. When you amputate 
a leg that is 100% loss. In my opinion he has about a 25% 
loss of the function of the right leg . 
• • • • • 
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MR. 0. A. FLESHOOD, 
Special Police Officer for Greensville County called by the 
Plaintiff and examined by l\fr. Holladay. 
Q. ,vould you state your name please. 
A. 0. A. Fleshoocl. 
Q. And where do you live Mr. Fleshood? 
A. Jarratt. 
Q. vVhat is your official position? 
A. Town Sergeant of Jarratt and County Police for Sussex 
and Greensville County. 
Q. Mr. Fleshood, are you familiar with this Rt. 301 down 
there South of the bridge and Roberts Motor CourtY 
A. Yes, sir. 
Q. How many traffic lanes are there f 
A. Four. 
Q. In what direction and how many each way? 
A. Two north and two south. 
Q. And what is in the center of these two lanes? 
A. A grass plot-I haven't measured it but I would say 
about 30 feet along there. 
Q. About what f 
A. About 30 feet between the four lanes. 
Q. What is the width of the two South bound lanes 7 
A. Twentv feet. 
page 45 ~ Q. And what is the width of the two north 
bound lanes? 
A. The same. 
Q. ,v ere you called to investigate an accident there on 
August 24, 1955? 
A. I wasn't called. I was standing there on the street and 
I saw this car turn to go in to Dr. Owen's Office with the 
windshield broken. 
Q. But did you investigate the accident? 
A. Yes, sir. 
Q. ·who went with y~u down there to show you where 
the accident was supposed to have happened? 
A. Mr. Otto Lindburg and 'his wife. 
Q. Now what statement, if any, did Mr. Lindburg make 
to yon at that time with reference to the application of his 
brakes? 
A. We stopped and Mr. Lindburg showed me where the 
accident happened. And I looked on the road and I couldn't 
find any debris · or any tire marks or anything to indicate 
an accident. And I asked him if he applied his brakes and 
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he said he did not because he did not have time, and when 
he looked up this man was right in front of him and he 
pulled to the left which was in the passing lane to miss him 
and he struck him in about the center of the passing lane 
which would be on the east side of the highway. 
Q. Did you see any sign whatsoever of an accident or a 
collision at the place where Mr. Lindburg showed you f 
A. No, sir. 
Q. Now, from the point where he showed you it took place 
how far can you see north? 
A. In the center of the east lane where he said it happened 
I w·ould say at least a quarter of a mile north and maybe 
more than a quarter of a mile South. On the shoulder at the 
same place where the man was struck you could see between 
a· quarter and a half mile. 
Q. At what speed did ::M:r. Lindburg say he was traveling at 
the time of the accident 1 
A. Fifty-seven (57) miles per hour. 
Q. In what direction was Mr. Lindburg traveling! 
A. South. 
Q. What were the weather conditions at the time? 
A. Clear, day light, dry, black-top, open country and 
straight road. 
Q. And that time you went back up there with Lindburg to 
look at it where was Emmett Goode then? 
page 46 ~ A. I had called an ambulance and had him sent 
to the hospital. Petersburg. 
Q. Now when did you first see the parties, Mr. Fleshood Y 
A. At the entrance of Dr. Owen's Office. In Jarratt. 
Q. Did Mr. Lindbu·rg make any statements in your pres-
ence there? 
A. Dr. Owen came out of his office about the time I got 
there and I was talking to Emmett and Mr. Lindburg got out 
and came on around and I asked them what happened and he 
told me. vVlien Dr. Owen· came on out and looked at him 
he told me to call an ambulance. He said he would have to go 
to the hospital. Emmett said he didn't have any money 
with him and Mr. Lindburg said you don't have anything 
to worry about. I will take care of that. 
Q. Now who went back up to the scene with you? 
A. Mr. and Mrs. Lindburg. 
Q. Mr. and Mrs. Lindburg and yourself? 
A. Yes, sir. 
Q. Did you examine the automobile of Mr. Lindburg? 
A. Yes, sir. · 
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Q. Did yon find any markings on the automobile Y 
A. The right front windshield was broken. 
Q. And that is all the· markings you saw f 
A. That is all I have to report. 
Q. Did you make any examination of the road way for 
markings made by th€ car of Emmett Goode at any other 
place except the one that was shown to you by Mr. Lind-
burg? 
A. No, sir. I had no reason to. 
Q. He was the only person with you to show you whe·re it 
taken place. 
A. Right. 
Question by Mr. Harrison: 
Q. Mr. Fleshood, in order to get this for the records this 
accident happened on Rt. 301 Y 
A. Yes, sir. 
Q. And 301 is one of the principal north-south highways Y 
A. Yes, sir. 
Q. It is a divided lane highway. The South lane is ap-
proximately 20 feet wide. 
A. Yes, sir, approximately. 
Q. And the north traffic lane is the same, 20 feet T 
A. Yes, sir. 
page 47 ~ Q. And it is separated by a grassy strip of ap-
proximately 30 feet Y 
A. Yes, sir. 
Q. And Mr. Lindburg was traveling South on Route 301 
at a point South of Jarratt and North of Emporia Y 
A. Yes, sir. 
Q. Now this man, Goode that was hurt. Did he tell you 
where he had been Y 
A. Yes, sir. He said he had been ove·r to look at some 
timber and to relieve himself. 
Q. Was it manufactured lumber Y 
A. Well, I didn't see any lumber because I didn't go down 
to the place where Goode said he was struck. I didn't know 
anything about that until recently. 
Q. Well, the place that Mr. Lindburg said he was struck, 
was there any lumber there f 
A. Yes, sir. 
Q. And Goode said he had been there looking( at some 
lumbe·rY 
A. Yes, sir. 
Q. Now Goode was walking East Y 
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A. He was walking from the west to the east? 
Q. And he would be walking at a right angle across the 
south bound lane T 
A. Yes, sir. . 
Q. Now did Goode tell you when he first saw Mr. Lind-
burg? 
A. He said when he started across the road ·he saw the 
car. He said he had plenty of time to get cross. 
Q. Did he say how far away the Lindburg car was then7. 
A. I don't have it down and I don't recall Mr. Harri-
son. 
Q. He said he saw the car but he didn't say the distance t 
He said he saw the car but he thought he had plenty of time 
to get cross. · 
A. Yes, sir. 
Q. Now when you first saw Goode he was brought to the 
hospital by Mr. Lindburg and was in Mr. Lindburg's ca-rf 
A. Yes, sir. 
Q. I mean at the Dr. 's office in Jarratt. He was brought 
there by Mr. Lindburg. Now later on when you went back to 
the highway did you see any markings on the road at all Y Any 
broken glass or debris T Any skid marks of any 
page 48 ~ kind T · 
~- No, sir. I even looked for a drop of blood. 
Q. Was there any indication at all that Mr. Lindburg's 
car left the concrete and went on the grassy strip 1 ! 
A. No, sir. · . 
Q. Mr. Lindburg said that he pulled to the left and the 
man walked ·into him. 
A. Yes, sir. 
Q. Now did you see any markings whatsoever on the right 
bumper of Mr. Lindburg's cart 
A. I don't have it down. The only thing I have down-it 
would have been down if it had been· much and I don't have 
it on my report. The only thing I have down is the right 
front windshield was broken. 
Q. Was there any marks of any kind on the right head 
light? . 
A. As I say I don't have it down T 
Q. But it wasn't broken f 
A. N9, sir. 
Q. So the mark you found on Mr. Lindburg's car was the 
right side of the windshield T Is that right Y 
A. Yes, sir. . · . 
Q. The man was in the road following the accident T 
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A. Yes, sir. 
Q. Mr. Lindburg brought him in? 
A. Yes, sir. And as I recall they didn't take him in the 
doctor's office. They loaded him right on the ambulance. 
Q. Where was Goode 's truck parked when you went back 
there? 
A. The truck was parked on the east side of the four lanes 
headed north. 
Q. East side of the north bound lane Y 
A. Yes, sir. 
Q. Was the truck parked opposite from "rhere Mr. Lind-
burg said the accident occurred? 
A. Yes, sir. 
Q. Was the car parked opposite from where that pile of 
lumber was? 
A. Yes, sir. 
page 49 ~ Q. Do you know what kind of lumber that was? 
Was it pine or oak? 
A. Well it is old lumber and some of it is still there. 
Q. WhaU 
A. Some of it is still there. Look like you tore down a 
house and piled it up there. 
Q. Do you know whether or not some of it was oak? . 
A. Some of it is still there. 
Q. Mr. Fleshood, I think I have called Goode's vehicle a 
car. Was it a car or a truck! 
A. It was a pick-up truck. 
Q. As far as you know were there any eye-witnesses of 
the accident other than Goode, Mr. Lindburg, and Mrs. 
Lindburg? 
A. I couldn't find any. I talked to a party who lives close 
to it and I talked to several people around trying to find 
some eye-witness or somebody who knew something about 
it and I couldn't. 
Q. But when you went back out there with Mr. Lindburg 
traffic had-
A. Yes, sir. There were by-standers and spectators there 
then. 
Q. What was Lindburg's condition T 
A. Nervous and shock up. 
RE-DIRECT. 
By Mr. Holladay: · · · . 
Q. What traffic lane, Mr. Fleshood, did Mr. Lindburg show 
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A. East lane going south. . 
Q. Now opposite to the place on the right where Lindburg 
showed you it happened what is out there in the nature of 
fields or woods or what is out there Y 
A. Today·there are pines about that high (indicating by 
pointing) and in 1955 on August 24th, I have an open country 
and fields. 
Q. Now if a man was looking for a place to relieve l1imself 
there would be no place there in that open field to have hidden 
him, would it._? 
-' A. No, sir. Not for a long distance. 
Q. Now down the road further where Goode_ showed you it 
happened were there woods there? 
A. Yes, sir. 
Q. And about how far down the road from the place where 
Lindburg showed you it happened to where Goode said it 
happened? 
A. I would say about 1000 yards, I mean 100 
page 50 ~ yards. 
Q. Now Goode had gone to the hospital at the 
time you investigated so you did not get that information 
at that time Y 
A. No, sir. 
Q. But it was opposite from where he left the pick-up 
truck? 
A. Yes, sir. 
Q. You say the weather was dry. 
A. The road was dry and clear, open country, straight 
road. 
Q. Under that circumstance there would be no marks on 
the road unless he had applied his brakes. Did you see 
any marks where Mr. Lindburg said it happened? 
A. No, sir. 
Question by Mr. Harrison: 
Q. Mr. Fleshood, as I understand it Goode now claims that 
it happened a 100 yards south of where Mr. Lindburg showed 
you it happened. 
A. Yes, sir. 
Q. And the place where Mr. Lindburg showed you it hap-
pened is directly opposite where Goode 's truck was parked t 
· A. Yes, sir. · · . · _; . 
Q. And place Mr/Lindbu'rg showed it happened is directly 
opposite the lumber_ pile? 
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A. Yes, sir. 
Mr. Holladay: 
Q. I believe you said the lumber that was over there was· 
from some old house, is that torn down Y 
A. Well I haven't examined it but it looks like some old · 
lumber of different kinds that a house had been torn down.· 
I am not saying that is what it is. 
Q. It is out ther.e now? 
A. Yes, sir. 
Q. Could you state whether or not priO'r to this there had 
been a road construction there T 
A. It was right along in that time but I couldn't say. 
Q. You would not say that there was no lumber there at 
the time opposite the place that Goode pointed out to you? · 
A. I would not say so. 
That's all. Stand aside Mr. Fleshood . 
• • • • 
page 52 ~ 
• • • • 
FLOYD ROBERTS, 
called on behalf of Plaintiff. 
DIRECT EXAMINATION. 
By Mr. Holladay: 
Q. What is your name T 
A. Floyd Roberts. 
Q. Now, Floyd where do you live T 
A. About 4 or 41h miles out of town. 
• 
• 
Q. Is that on the east side of the ·highway as you get to 
Jarratt? 
A. On the right-hand side. 
Q. On the right-hand side T 
A. Yes, sir. 
Q. Do you live on a farm there T 
A. Yes, sir. 
page 53 ~ Q. How long have you been Hving there, Floyd Y 
A. This year makes me_Jo.u.r years there. · 
~:: . ··./ 
.. 1 .... 
'·· 
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. Q: Were you living on that farm on the 24th of of August, 
·1955Y 
A. Yes, sir. 
Q. Now Floyd do you recall whether or not anyone built 
· a culvert down there just south of your land just before 
August, 1955? · 
A. It was a culvert there by- the highway. 
Q. Now I ask you whether or not after they built that 
culvert whether there were any old boards or timber over on 
the shoulder of the road. 
A. I remember seeing some boards lying over across the 
road over in the edge of the woods. 
' Q. Tell the Court and jury what kind of boards they were? 
· A. Now I don't know whether they were oak, gum or what 
because I didn't pay much attention to them. I just re-
membered seeing some lying over there. They may have been 
2x8 or 2x6. I don't know. 
Q. You said you thought they were 2x8 or 2x6? 
A. I think they were. Now I might be wrong but I think 
that is what they were. 
Q. Now where they were laying could you state whether or 
not they were along the edge of the woods there T 
A. Yes, sir. They were between the edge of the woods 
and my opening there. 
Q. Between the corner of the woods and your opening Y 
A. Yes, sir. 
Q. And if a person went across the road there and went 
over in that direction would ]Je go over in the woods Y 
A. Yes, sir. 
By Judge: 
Q. ,,rhen did you say that they were moved away from 
there? 
A. Sir? 
· · Q. What did you say about being moved away! Those 
··::. ·. boards f . 
··:r,. A. Well I didn't-
:_ \. Q. You know .whethe·r or not they were there on August 
-:. · 24, 19557 
A. They were there along about _that time. When they 
.. , . were moved r don't know. But I do remember seeing some 
old boards . out the~~} 
i • .• 
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Q. When do you remember seeing them there Y 
What month and year? 
A. In 1955. 
Q. In 1955? 
A. Yes. 
Q. Do you know approximately where this accident was 
supposed to have happened? 
A. No, sir, I don't. 
Q. You don't. 
A. No, sir. 
Q. But do you know that there is a pile of lumber there on 
the west side of the road going to Petersburg? Right there 
beside a man's house. Do you lmow thaU 
A. On the west side of the road-there is no lumber laying 
in the woods there. 
Q. There is no lumber laying there now Y 
A. No, sir. Not in the woods there. 
Q. Was the lumber you are talking about laying anywhere 
near where that lumber is laying there right now? It looks 
like it has been there for 4 or 5 years. 
A. It is not any lumber lying there in the woods but there 
is some lumber lying up there in that field on the left-hand 
side beyond the house, but there is not any lumber lying 
there in the woods now. 
Q. What do you mean by the left-hand side. You mean 
the left-hand side going towards Petersburg! 
A. On the left-hand side going to Petersburg. 
Q. Was the lumber you are talking about on the left-hand 
side? 
A. Yes on the left-hand side going towards Petersburg. 
But it was in the woods between the corner of the field and 
my opening comes right out to the road. I am facing a 
piece of woods and I come out to the woods. 
Q. You don't remember whether there is any lumber along 
there now or not? 
A. There is no timber there to my knowing, not now. 
Q. Well is there any lumber up about 100 yards from 
where the lumber was laying that you said 7 Is there any 
lumber along there now. 
A. There is now no lumber about 100 yards 
page 55 ~ from there. ~ . 
Q. It is not. You are. positive that there is no 
lumber lying there on the left side now? 
A. There is no lumber there now! in the woods-Now it 
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could be some up there the other side of that house there 
on the road. It is a bunch of lumber laying there in that 
field where it is growing up but there is not any lum her there 
in the woods. 
Q. I see. 
The plain tiff, 
EMMETT GOODE 
called on his own behalf examined by Mr. Townsend. 
DIRECT EXAMINATION. 
By Mr. Townsend: 
Q. You are Emmett Goode Y 
A. Yes, sir. · 
Q. What is your age, Emmett? 
A. 53. 
Q. Where is your home? 
A. Sussex County. 
• • 








Q. Now on the date of August 24, 1955 prior to this acci-
dent where had you been, Emmett? 
A. To Emporia. 
Q. For what purpose Y 
A. I went to Mr. Tilla:r's. 
Q. After you left there where were you going Y 
A. Back home. 
Q. Did you stop anywhere between Emporia and your home 
on August 24, 1955 Y 
A. Yes, sir. 
Q. Where did you stop, Emmett Y 
A. Robert's Air Court. 
Q. Which side of the road did you stop on Y 
A. Right-hand side going. north. 
Q. · On the right-hand side~ going north Y 
·A. Yes, sir.-.: .. · 
page 57 ~ Q. For what purpose did you stop? 
A. Well~· I ~aw this heavy pile of lumber laying 
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there so I went to take a look at it. . 
.Q. Now, what kind of timber was it, EmmetU 
A. It looked like 2x8 's and about 10 or 12 feet long. 
Q. Why were you interested in that timber? 
A. Well I wanted to make a bridge-run way into my home 
there and aeross the creek there. 
Q. You have got a creek going in there to your home? 
A. Yes, sir into my home there. 
Q. Now did you state whether or; not you went into the 
woods to relieve yourselfY · 
A. I did. 
Q. And after that did you or did you not look at the 
timber? 
A. Yes, I did. 
Q. '1Vhat did you do after looking at the timber, EmmetU 
A. Came on back up on the shoulder of the road. 
Q. Which shoulder of the road were you coming to Em-
mett? 
A. The right side. 
Q. The right side facing what direction, Emmett? 
A. South. 
Q. What did you do when you came up to the road Y 
A. Took a look up the road. 
Q. Which way up the road Y 
A. North. 
Q. You were looking north Y 
A. Yes, sir. 
Q. What did you see, if anything Emmett? 
A. I saw this car coming. 
Q. Approximately how far was this car away? 
A. Just about a quarter of a mile as I judge around the 
airport. 
Q. Around the airport Y 
A. Yes, sir. 
Q. You are referring to what used to be the area used 
there for an airport Y 
A. Yes, sir, that is right. 
page 58} Q. Are there any buildings there now in that 
vicinity? 
A. The airport T · 
Q. Yes. •· ·.- . ., _, 
A. There is a house on thE¥ ... side · of the road. 
Q. Are there any other s~rnetures along there-Jmsitiess. 
st1l~tN:~s !ir. ;f · ) : · · 
~ ... 
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Q. A.re there any motels up there to the north f 
A. That's right. · 
Q. Now Emmett, when you saw this car and you say it was 
approximately a quarter of a mile away, what did you 
doY 
A.. After I took a look at it I walked on across the high-
way across the white line near the grass on the left. When 
I got over the white line I guess three or four feet. And 
I took a look again and the car was, I don't know about I 
guess 35 yards away and the two wheels was about 2 feet 
over the white line to the left. 
Q. To the left of the white line Y 
A. To the left. I made another step or two and it went 
into a zig-zag. Then I figured the best thing for me to do 
was to turn back and I walk back and that was the time 
I got hit. 
Q. When you started you turned-where did you start after 
you turned? 
A. Sta:rted back across the highway. 
Q. Was that to the west side of the highwayT 
A. That's right. 
Q. When you turned how far away were you from the 
grass strip? 
A.. One stride would have put me on the grass strip. 
Q. Why did you turn around when you were that close 
to the grass strip 7 
A.. Well after the car went into a zig-zag I knew that was 
my best chance to tum back. 
Q. What do you remember after that, Emmett? 
A. Well it knocked me down. 
Q. What side was hiU 
A. On the left side. 
Q. Which side-which legY 
A. My right leg. 
Q. On which side of the road did the accident occur? 
A. In the left lane. 
Q. But you were hit on the right side Y 
A. That's right. 
page 59 ~ Q. What injuries did you su:ff er as a result of 
. being hit there, Emmett? 
A., A broken leg and a:rm. · .. · 
Q'. Where were you knocked down after the accident 1 
A. Where was I knocke&t,down Y 
Q. Yes. Were you .knocked down? 
A. Yes, sir. . _t~ 
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Q. Were you knocked unconscious? 
A. No, I wasn't unconscious but I couldn't get up. 
Q. Why couldn't you get up Emmett? 
A. My leg was broke. 
Q. Did you ·see the car that hit you Y 
A. Yes, sir. 
Q. What did it do? 
A. It stopped on down the road. 
Q. On down the road. Did anyone then get out of the 
car and come back? 
A. Yes, sir, the driver got out and walked back. 
Q. And what happened then? 
A. In the mean time another man on the other side of the 
road walked on over. He got to me before the other man 
did. And he helped this man load me and take me to Jar-
ratt. 
Q. Now where was this timber, Emmett, in reference to the 
place that the accident occurred? 
A. Well I walked right straight from the timber right 
straight on across the Highway. 
Q. Well what about the woods? Where · was the timber 
located in reference to the woods? 
A. Well just about 3 yards off the shoulder of the road 
and not too far from the woods. Well I guess the woods 
was about 8 or 10 strides from the timber. 
Q. Was this an open field where the lumber was laying or 
was it a wooded area? 
A. A wood area. 
Q. After you were put in the car of Mr. Lindburg where 
were you taken then, do you recall? 
A. Jarratt. 
Q. Were you in any pain at that time? 
A. Yes, I was. 
page 60 ~ Q. What kind of pain, was it? Can you de-
scribe itf 
A. Well the bone was crushed and was gagging in my 
skin. 
Q. Do you remember going in the hospital? 
A. Yes, I remember going in there. 
Q. When you stopped in Jarratt were you given something 
to relieve the pain? 
A. Dr. Owen gave me a pill. 
Q. Gave you a pill Y 
A. Yes, sir. 
Q·. You see Dr. Owen there in Jar~atU 
A. Yes, sir~ 
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Q. You saw Mr. Fleshood. How long were you confined in 
the hospital, Emmett? · 
A. Around 16 days, I think. 
Q. You don't remember the exact time Y 
A. No, sir. 
Q. After you were in the hospital w·hat was the first thing 
that you remembered? 
A. After I ,vas there. 
Q. After you were in the hospital Y 
· A. Well I wake up later that night I had this cast on 
me. 
Q. Had the cast on f 
A. Yes, sir. 
Q. Where did you have a cast on? · On what portions of 
your body? 
A. Up to here. (Indicate by showing) 
Q. On your leg! And was there a cast anywhere else? 
A. On my arm. 
Q. In what posit.ion were you lying in bed Y 
A. On my right side. 
Q. Now was your arm in any kind of traction? 
A. In a rack. 
Q. How was your arm in a rack? 
A. How was it-
Q. Yes, how was it in a rack? 
page 61 ~ A. Hanging like this. 
Q. And for what period of time did your arm 
stay in a rack? 
A. It-I think it was four or five days. 
Q. What portion of your arm was covered by the casU 
A. (Indicated by showing). 
Q. How long did that first cast stay on, do you remem-
ber? 
A. From 4 to 6 to 8 weeks. 
Q. Do you recall how many casts you had on your arm Y 
A. No, sir, I couldn't keep a count with them. 
Q. When they changed the casts on your arm and leg was 
there any pain involved in the process of changing? 
A. In sawing them off it was. 
•. Q. ff ow did thev saw them off? 
A. They had an electric saw. And it cut by the vib'rations 
36 Supreme Court of Appeals of Virginia 
Emmett Goode. 
I guess. And when they cut through the· cast it burned 
you. . . 
Q. When you left the hospital how did you leave there f 
Were you able to walk out or did they carry you on ambu-
lance or how? 
A. Mack Jones took me on the ambulance. I couldn't 
walk. . 
Q. How long did you stay in bed at home Y 
A. I stayed in a wheel chair .I guess 8 or 9 months. 
Q. Do you recall- how long,_it was before they put you on 
crutches? · . 
A. I think they put me on ;crutches. in March, 1956. 
Q. When was it that they finally took the cast off, do you 
remember the date? · 
A. October 3rd of '56. . 
Q. When they took the casl off '.of your arm and leg, were 
you able to use them immediately f 
A. I still had to use the crutches. 
Q. YOU still had to use the crutches Y 
A. Yes, sir. · 
Q. And when were you able to finally discard your crutches, 
Emmett? . 
A. Maybe about 3 months later or 4, something like 
that. 
Q. Do you remember the date approximately? 
A. No, sir, I do not. 
Q. Was it before or after Christmas, do you remember Y 
A. It was after Christmas. 
Q. Were you able to do any work at all in 1956 Y 
page 62 } A. No, sir, nothing at all . 
• • • • • 
Q. Can you say that one leg is shorter than the other f 
A. Yes, sir. 
Q. Whieh leg is shorter Y 
A. The right one. 
Q. Do you lmow approximately how much shorter 7 
A. I think it is a.round an inch. 
"" 
• • • • 
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CROSS EXAMINATION. 
By Mr. Bohannan: 
Q. After you had looked at this lumber and started back 
to your truck-
A. I started back across the highway. 
Q. Well that was towards your truck wasn't it? 
A. Well I had to cross it and walk up to the truck. 
Q. How far? . 
A. Not too far but Ihad to walk up and cross over to my 
truck. . 
Q. How far was the lumber you were looking at from the 
highway? · :. . 
A. 8, 9, or 10 feet-something like that. 
Q. Now you left that and walked towards the highway, 
is that right? · . 
A. I left the lumber and walked ·right straight 
page 67 ~ up on the highway. 
Q. You kept walking from the time you started 7 
· A. No, no. I walked up to the shoulder of the highway 
when I left the lumber. 
Q. You walked up on the shoulder and what did you do 
then? 
A. Took a look_ up the highway? 
Q. And what was it that you saw? 
A. I saw this car coming. 
Q. A quarter of a mile away? 
A. Yes, sir, every bit of it. 
Q. How far were you then from the hard surface of the 
highway? 
A. When I did what? 
Q. How far were you from the edge of the hard surf ace 
of the highway when you stopped and looked? · · 
A. When I first looked? · 
Q. Yes-
A. When I first came up on the shoulder of the road I 
took a look. 
Q. Right on tl1e edge of the tar? 
A. Yes, sir. 
Q. When did you first see the· car Y When did you next 
see the carY 
· A. After I crossed the w~ite line about two strides of the 
·\ grass. . . · . . Q. You looked to the left and saw it how far from you? 
A. I reckon 25 yards. , · : .. 
' •.•; 't,\.+-: .• : .: 
... ', ~. . •. 
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Q. Then what did· you do? 
A. I to_ok another step and it went into a zig-zag and then 
I turned back.· -
Q. You turned around and started back! 
A. Yes, sir. 
Q. Did you start back? 
A. Yes, sir. 
Q. Were you walking fast after you started from the edge 
of your highway T · . 
A. Well not fast but I was walking in a good pace on 
across the road. I had plenty of time to get across even 
if the ca:r had stayed in its place. Because I could see it. 
It was a nice clear day. 
Q. And where were you lying after the accident? What 
was your position? 
A. What at an angle? 
Q. Yes. 
page 68 } A. Well I don't know whether I could tell you 
that or not. 
Q. Well, were you lying on the hard surface altogetherT 
A. Yes, sir. 
Q. You said something about 2 feet from the grass plot, 
what that your head Y 
A. Yes, sir, just about. 
Q. Were you lying crross ways the road or up and down Y 
A. It seems to me it was up and down. I am not sure. 
Q. Is it correct that you struck the windshield of the car 
on the right side? 
A. This arm did. 
Q. Well what injured your leg! 
A. The bumper. 
Q. What bumper? 
A. The front bumper. 
Q. Were you aware when it hit you what part of the car 
was coming up against you Y Did you realize what hit 
you? · 
A. Yes, I realized the car hit me. 
Q. Did you know then just what part of the car was 
coming up against you T 
A. Before it hit me-
.A. Yes. .· 
· A. No I would not · have known what part was going to 
hit me, before it hit me ... · · · 
Q. -Did you know · at the time what was hitting you t 
A. I don't understand you. · 
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Q. You were ·hit by the car. Do you realize what part_ 
of the car was coming up against you? . 
A. Well I know the last pa:rt I seen going around me 
was the bumper. And I saw the arm when it went up 
against the windshield because I looked at that and it was 
broke. 
Q. And whe·re were you from the white line f 
A. What-
Q. Where were you from the white line when you got 
hitY 
A. About one step would have put me on the grass strip 
on the left side. 
Question by Judge Temple: 
Q. When the car hit ·you did any part of the car go up 
on the grass plot? 
A. I couldn't say. 
Mr. Bohannan : 
Q. From the time you continued walking from the edge of 
the road did you keep on walking until you were 
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A. I crossed the white line and I take a look up 
the road again. About one or two feet of the car's front 
wheels were over the white line. About 2 or 3 feet over the 
line. I made another step and it went into a zig-zag and I 
was almost in the grass then, and it went to flopping and 
I didn't see no other way then to go back. 
Q. What I mean you were standing on the edge of the 
hard surface then you started across you didn't stop any-
more. 
A. I said I crossed the white line and I took a look again 
and the car was one to two foot -0ver the white line maybe 
about 25 yards away, I made another step and it went into a 
zig-zag and I didn't know where it was going and it was 
coming on down, and I didn't have much time to think and 
and I figured the best thing for me to do was to go back. 
That is what I did. 
• • • • • 
Members of the jury adjourned f o~ recess hour. 
Plaintiff rests. 
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MR. OTTO LINDBURG 
called to the stand. 
Examined by Mr. Harrison: 
Q. You are Mr. Otto Lindburg? 
A. Yes, sir. 
Q. Now Mr. Lindburg you will ·have to speak louder be-
cause the gentlemen of the ju:r;y are about ten feet away and 
they can't hear you, you know. 
Q. Where is your home, Mr. Li.ndburg Y 
A. In Dundee, Florida. 
page 70 ~ Q. What part of Florida is that in? That is 
just a matter of curiosity on my par.t. 
A. That's eight miles this side ·of .. Winter Haven. 
Q. What is your occupation;. sir? 
A. Retired. I have been for :14 years. 
Q. But what was your occupation before you retired? 
A. In the building line. 
Q. Mr. Lindburg did you have an occasion to go North 
on a visit on or prior to August 24, 1955? 
A. Yes, sir, I usually go north because we have 3 child-
ren up there.· We a~ways go there in the summer. 
Q. Did you visit them during the month of August, 1955? 
A. Well the first part of August I left there. Well not the 
first part but the 25th I believe-no the 23rd. 
Q. Now this accident occurred by the evidence here on Au.;. 
gust 24, 1955 7 
A. Yes, sir. 
Q. Were you and your wife en route back to Florida at that 
time 7 Were you going back home Y 
A. We were going back home. 
Q~ And ,vhere had you left from-what point up north? 
A. New York City, Long Island. 
Q. Now where did you spend the night of August 23rd? 
A. In a Motel south of Washington-I would say about 20 
· miles north of Fredericksburg. 
Q~ Now this morning of August 24th you were going. south 
on Route 301 Y 
A. Right. 
Q. That is the route you took home! 
· A. Well I picked this up . at Richmond, Virginia. Before 
that I was on what is it-Route No. 1. . . 
\Q. And what kind of c3t~ were you driving .Mr. Lindburg? 
.:A. A De Soto, a 50 mo'del. ·· · . · · · . · .,, · · ·. · · . ·· 
Q. A sedan. ~: :~· . .'·. · 
/t . ,. ~:· ... 
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A. Yes, a sedan. · 
Q. Four door. 
A. Four door. 
page 71 ~ Q. What condition was the· car in Y '· 
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A. It was in very good condition. I had it 
looked ove·r and greased before I left up there. There was a 
garage in Florida that always took care of my car. 
Q. How long have you been driving Mr. Lindburgf 
A. Altogether t · 
Q. Yes. 
A. About 35 years. ~· . . . 
Q. Were you driving·.·on tl,iis particular date? You were 
driving the date of the .accidenU 
A. Oh, yes. · .. 
Q. Who was in the car with you Y 
A. My wife. 
Q. All ·right, will you tell the jury here in your own words 
exacty what happened when you struck this man Goode who 
has brought suit here and who testified just before you here-
just tell them in your own words how it happened. 
A. Well as we came down there where the accident hap-
pened the road is turning a little bit to the left slightly and we 
could see down the road for almost a mile or something like 
that. And I saw this man coming up from out of this ditch 
and walking slowly towa.rd the pavement. When I first 
saw him I would say I was about 100 feet from him and by 
the time he got to the paved road I was only about 40 
feet or something like that away from him, and then I rea-
lized that he was going to continue first I assumed he 
was going to stop when he g-ot to the pavement and then I 
didn't have time to do anything but to swerve to the left 
to try to avoid him because I was headed right straight to-
wards the man, and I would have killed him right out so I 
swerved over to the left and by the time he was pretty clo~e 
to the center· line I just passed my car right in front of him 
and with him walking and with me speeding he caught the 
windshield and I reckon it was his arm that bit the wind-
shield and cracked that all to pieces. 
Q. Was the man struck by the front of your car Y Did 
the bumper of your car or any· other part of your car hit -him 
but the windshield? · ·t.t . ._: 
A. I assumed; because I do11lJ.1,,k11ow that it was the ;'rear 
bumper thai1 caught his leg: :-: .Tlii/ front bumper coul~ not 
catch him because I was ahead:pf Jµm. · '. 
I 
~~ 
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Q. Was any part of the front of your car damaged? Mr. 
Fleshood testified-
A. No spots on it at all. 
Q. No damage done to the front of your car 1 
A. No. 
· Was there any damage, spots or anything done 
page 72 ~ to your car except the right windshield? 
A. No, sir. 
Q. That was the only place? Is that where he walked 
into the car? 
A. Yes, sir, that is where he walked into the car. 
Q. Mr. Lindburg how fast were you traveling at that 
time! 
A. Well I would judge between 50 and 55. Well I wasn't 
in a hurry and my wife doesn't like for me to drive fast 
and I always try to please her. 
Q. Was it just a normal speed? 
A. Yes, sir. Between 50 and 55-maybe 55. 
Q. After you struck the man did you stop right away? 
A. After I swerved over of course I stopped as soon as I 
could and I was down about 150 feet when I was able to 
stop it · 
Q. You pulled off on the right side f 
A. That's right. 
Q. Now did you. car ever get off the ha-rd surf ace, did 
you ever get over on the grassy strip? 
A. I didn't get off on either side. Except when I parked 
over there. · 
Q. Now what did you do? 
A. When I stopped there I saw the man there so I got out 
of the car and my wife got out of the car and then we went 
up to see what happened. And when we got there a truck 
stopped there and I said the man wanted to go the hospital-
to the docto·r so I went on to the car and backed up there 
and stopped there and this truck driver-by then a lot 
of passenger cars had stopped there. This truck driver-I 
suppose he felt sorry for me-
Objection by Mr. Holladay. 
Q. All right just go ahead. · Did they put the man in your 
car? · 
A. He asked the othe-~. fellow to help me to g'et him in the 
car. He asked the truck_driver·to put him in the front seat 
and then he told us where to go. 
" .. 
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Q. And you took him in your own car to the doctor? 
A. Yes, sir. 
43 
Q. And it was your car that you backed and loaded him in 
with the help of this other man who stopped there? 
A. That's right. 
· Q. And you took him to the doctor? 
A. Yes. And then we went down to the crossing-
(\. And after you had taken him down- to the doctor and 
he had been treated and sent on to the hospital you came 
back I believe and showed the officer, the county officer and 
the town sergeant where the accident occurred f 
·A.Right. 
page 73 ~ Q. And was G.oode 's truck still parked right op-
posite where the accident occurred, Mr. Lindburg Y 
A. His car was still over the·re. 
Q. That was on the east side f 
A. Yes, sir, on the east side. 
Q. At the time before the accident occurred was there any-
thing about Goode to indicate that he was not going to stop 
when he walked up to the road befo1~e he actually went on 
the road? 
A. Before he came to the road f 
Q. Yes. 
A. No, see I expected a man wasn't going to walk in 
front of the traffic and I figured he was going to stop and 
as soon as he came to the pavement I knew he wasn't going 
to stop and that's time I had to act. 
Q. And when he continued on you knew he wasn't going 
to stopY 
A. Yes, sir. If I would have kept on I would have killed 
him right out-
·Q. Yon ,Yould have hit him if you kept on? 
A. Yes, I was only 40 feet away from him when he stepped 
out. 
Q. Mr. Lindburg, at the doctor's office I believe you offered 
to pay the doctor in Jarratt, is that true Y 
A. Yes, he gave him a shot in the arm and I think and 
the ambulance took the man a.way and then I asked him what 
I owed him for his troubles-
. Q. You brought the man there? 
· A. 1 Yes, sir. , ~-. 
Q. You offered to pay the doct_or for the man you brought 
into the office? . · · . . .· 
A. Yes, sir. · : 
:•,_, 
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CROSS EXAMINATION. 
By Mr. Holladay: 
Q. Mr. Lindburg was there any other traffic involved at the 
time? . 
A. No traffic there.' at · the time. None going north and 
none going south. . . 
Q. Mr. Lindburg, what is your age please sir 7 
A. You mean at that time-
Q. Yes. 
A. 79. ;,~ 
Q. 79. You said you had been lip to Pennsylvania Ot' 
where had you been? 
A. New York State-Long Island. 
Q. What time did you leave your motel that morning? 
A. We left 8 o'clock according to your time but I hadn't 
changed from New York time. _,My watch was 9. 
Q. You said you were going approximately 50 
page 7 4 } to 55 miles an hour Y 
A. Yes, sir. 
Q. When you say you are going 50 to 55 miles per hour do 
you know how fast you are going or don't you know? 
A. I didn't look at the speedomete·r. 
Q. You didn't look at the speedometer Y 
A. No. 
Q. And you say you did not see the man until you were 
forty feet away from him Y 
A. I was about 100 feet when I saw him first. 
Q. It was 100 feet when you saw him first but it was 40 
feet when he stepped on across the edge of the pavement Y 
A. Yes. 
Q. And you feel that was the proper distance? And you 
testify that that was the distance you were from him T 
A. Well I didn't measure it but I guess-I am in the build-
inp; business and I think I know-
Q. You are in the building line and you think you know 
what 40 feet is Y 
A. Yes, sir. . 
Q. Do you know that in driving an automobile at 5.5 miles 
per hour how many feet per s~cond you would be 'Jr.av.el~ 
ingY .•. : · · . ::~~ · :~ 
A. No, I haven't figured.it"up: .. · · l~\ J·.\ 
Q. I quote you from the,: ta.ble in 'the Virginia Code '~That . .~. 
if you travel 55 feet at 55 ajl~s per hour ~hat you are driving i_:.· 
80.7 feet per second.'' 4na yg..u .are ·t_ellmg t~ese gentlemen 
• ~ ' I '• 
'~. ,.\·. · ... 
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of the j11ry you traveled· 40 feet that would be one-half a 
second. Are you telling· ·the jury that in. a. half a second 
Emm~tt Goode got on the road and got across the white 
line? Is that your testimony? : . ., · 
A. I didn't quite understand you. 
Q. I will try to make it plainer. Reading from the table 
here in the Code we have a table showfng how fast you are 
going if you a.re traveling 55 miles per hour and the table 
shows that you are traveling 80 feet per second. So if you 
went 40 feet vou wouldn't have but a half a second to travel 
4J) feet. · 
. LA· That's right. . . 
Q. Now what I am asking you are you telling the members 
of the jury that Emmett Goode walked across the road and 
got over the white line in a half a s·econd? 
A. He hadn't come to the white line. I hit him before he 
got to the white line. · . . 
page 75 ~ Q. But didn't you tell Mr." Fleshood that the 
accident · took place in the left-band lane? The 
Officer that testified here this morning? 
A. I was in the left-hand lane but not the man. 
Q. And didn't you just testify a little while ago that as he 
came over the white line was when you said you hit him? 
A. Of course. 
Q. Well if you were over to hit him wouldn't he have to 
be over too 7 How is he going to be on one side of the 
line and you on the other? 
A. ·well he came walking up against me. And of course the 
binqest part of my car was over the line. 
Q. And the biggest part of your car was over the line? 
A. Yes. 
Q. Now l\fr. Lindburg, did you ever apply your brakes? 
A. vVell, I can't remember how I applied them but t~at is 
so natural a habit of stepping- on the brakes so. 
Q. Well I realized it might be natural but of course you 
we-re there and none of us were or none of the gentlemen 
of the jury and we have got to ask you whether you did or did 
not apply your brakes? · · · · : 
A. W 'i}l I must have stepped on the brakes do I couldn't 
have .stt>iPped. I stopped about 150 feet down. .. 
,·· · Q. W:.<fll you said you must:have. Did you or did you not 
apply. ytfor brakes? . . ·. . . . ' '. 
, \·A. Well o-¥ co,1l."se I did .. ,.. '.' /. · ·. 
'? 'Q. Y du did~ When did -you apply· them t· 
' ' A. Just a little befor~ ... T hit \hJ~/·· :.I 
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Q. Well did you hear Mr. Fleshood, the Officer testify 
here this morning testify that you told him· that you did 
not have time to apply them? And when you looked up the 
man was in front of you 7 : 
A. Did I say I didn't have time to apply the hrakesY . 
Q. No, the Officer, Mr. Fleshood testified to that here this 
morning, the Officer who investigated? 
A. I' did not have time to blow the horn but I had time to 
step on the brakes. 
Q. But you did not tell Mr. Fleshood anything about the 
horn, did you Y 
A. What was that-
Q. You didn't say anything to Mr. Fleshood 
page 76 ~ about the horn Y 
A. That has been so long ago since I talked to 
him. 
Q. Now you heard Mr. Fleshood testify that you told him 
that you did not apply your brakes because you did not have 
time and when you looked up the man was in front of you. 
Is Mr. Fleshood telling that right or wrong! 
A. I did not hear him say that I didn't apply my brakes. 
Q. Well the records will show for themselves that he did 
testify to that. Is he telling it right or is he telling that 
wrong! 
A. I think that was wrong. 
Q. You think that was wrong. Do you know any reason 
why Mr. Fleshood would go out there at your request and 
investigate the accident and put wrong information down on 
the report 7 Answer the question please. Do you know why 
he would put wrong information down on the report? 
A. I can't tell that. 
Q. You wouldn't know of any reason he would do that, do 
you? You never saw Mr. Fleshood before. 
A. The only thing-he didn't put it down. 
Q. He testified this morning to that effect. The records 
will show it. That you told him that you did not apply 
your brakes because you did not have time because when 
you looked up the man was in front of you. 
A. I think that-I beg your pardon-but I thiJ1k that is 
wrong. 
Q. So you contradict Mr. Fleshood on th~t Y 
A. Yes. . 
Q. · Do you ~ow any re~son why Mr .. fleshood woulq. come· 
and tell anythmg wrong on you Y · . 
A. No ... No. 
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Q. Now Mr. Fleshood had testified to a part of that· state-
ment that you said when you looked up the man was in front 
of you. Now where were you looking to have to look up Y 
A. I was always looking straight ahead. · . 
Q. Now you say you were always looking straight ahead. 
Did you or did you not make the statement that Mr. Fleshood 
said you made here this morning from the witness stand T 
Did you make that statement that when you looked up the 
man was in front of you? 
A. I don't remember whether I did or not. 
Q. Well then you wouldn't say whether you made it or did 
not make it,. would you? 
page 77 ~ A. No. 
Q. And the statement you made to Mr. Fleshood 
was made just as soon as it happened, wasn't it Y 
A. About an hour after it happened. 
Q. Of course the statement you are making now is almost 
two years later! 
A. Yes. 
Q. But you said you applied your brakes. Can you ex-
plain why there is no brake marks out there Y 
A. No. 
Q. You knew there were none, don't you Y 
A. Well I didn't see anything there afterwards. But 
you see I had practically new tires and they don't skid too 
easily. But I don't imagine I had the brakes on so hard. 
Q. But you imagine you just applied them a little bit and 
not so hard, is that right? 
A. My hold aim was to swing over there so as to avoid 
him. 
Q. And how far do you say you were from him when you 
first saw him 7 
A. About 100 feet. But he was off the pavement. 
Q. How far off the pavement was he? 
A. I would say about 5 feet. 
Q. He was about 5 feet off the pavement and you were. 
about 100 feet away. And do you know that if you were 
traveling at 55 miles per hour that it would have taken just 
one second and a quarter for you to travel that distance of 
100 feet . down there to where you were. And don't you 
know that if those distances are right that the man wouldn't 
have gotten to the road bu.t that you would have been passed 
and gone. Do you know· that Y 
A. What was that? 
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Code· of Va.· tq~l ·if'=you were··driving 55 miles per hour ·you 
were going 8~~:,feet per second .. Now you were 100 feet 
away you wott1d not have but 1 % seconds to get from where 
you were when you first saw him dowp to the point wher~ 
he was. And you say that by that time he was 5 feet off. the 
road. . . 
. A. Now I say 5 feet .. That is a point I can not say exactly. 
I diqn 't measure it· a"Ad _I can't say it was 100 feet either. 
~ Now afte~ the aceident was over with reference to the 
· road itself withqut telling us about the number of feet do 
: ·• you know where you stopped T Is there any land-
page 78 } mark or anything there that you can tell us where 
you stopped? 
A .. Yes, right opposite that crossing. The crossing be~ 
tween the north and south lanes. 
Q. ):lut there are several of those, aren't there? 
· A.: Yes, but they are several hundred feet a part, those 
crossings. · 
Q. When you stopped there did you leave the car on the 
shoulder of the road o-r did you drive back? 
A. No I walked back first. 
·. Q~-. Now ·Mr. Lindburg, Mr. Fleshood stated that you g·ave 
. _him.your speed at the time that you hit Goode at 57 miles 
. per :hour. Did you tell him that or did you not tell him 
. :.that, I 
·: i.. A. I ·don't remember that. 
· Q~ You heard him testify to that this morning? 
'. .A. Yes, I did. . 
Q. Now had you slowed down your car any at the time 
you hit himT 
· ·A.· I imagine I had quite a bit. · 
Q. Well how much had you slow~d it down? 
. A. Well I imagine the speed when I hit him was a little less 
L:than before, about 57 miles per hour. 
:':"·. Q. · .. Well how much had you slowed down Y Give us what 
:··_you k~ow . 
-:: 
1 
'A.• .r guess about a couple of miles per hour. 
:. ; , Q~.r~ou mean to tell the jury that you put on your brakes 
.·. 'arid ·dian 't slow down but 2 miles per houd 
... '<A~ Well I say about that. .= 
Q>I didn't understand ·y..ou. · . ·'·:~ \ :_ : .. /i ... f ;=. 
; ... A\': I. said about that. Maybe. it was ~ ot a QOUple of .. miJe.s 
<more. 
0 
:,4 . . •. • 
0 
• • • , , \•: I , ·~>/t l 
Q. Now Mr. LmdJJtgg.:due to the i,~.t·that y~· have gi.r~~ · 
m,e :var.i~us stateme~t~ ~ co~cerni~~f::Y:~~!-:- sp~:1p'a~en 't you 
. ; . .· . . .-. ~··./·' .:.;:~:::.·.:-;-:,; ' .\ 
•~ .. ~,.·~~ ••-. :: 'J __ · •. , 
'.;,\:, ~ . ,. w-:.~~:.~.-
.·. K. 
'.;;:~ ... 
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give~: me a.t 55 and 53 and 57 .. · Haven't you given me all 
of those speeds? · ·. ,::. ·· . · · 
A. Well I didn't see and I just had to estimate it. . 
Q. But you give a different speed . eve·ry time you talk 
about it don't you f 
No answer. 
Now you and Mrs. Lindburg took Mr. Fleshood back up 
there and showed them ·-where it h8iJ>pened, didn't y@lliT 
A. Yes. · · · · , · · - ·. ':,< 
Q. And it is a fact that as Mr. Fleshood has testified ~ere 
to this morning that the place you told hµn that the accident 
happened that· he couldn't find a -mark on the· road, a .bit of 
debris or a drop of blood or anything to show that 
page 79·~ the accident·happened·w.here you said it happened. 
Is that conect T · 
A. Yes. 
Q. ,v ell now 1\fr. Lindburg,. if · you didn't see that man 
until you were 100 feet from him why didn't you T 
A. Because I-I don't know why. I certainly didn't notice. 
him. 
Q. You just didn't notice him? Well Emmett Goode has 
testified that you started weaving your automobile back-
wards and forwards as you were going in that left-hand lane. 
Did you do that or didn't you do iU 
A. You mean back across-
Q. Yes. 
A. I did not. 
Q. You did not? · r 
A.. Absolutely not. 
Q. You absolutely did not do that? Well, do you know· 
how your windshield got broken? 
A. I saw that. I saw the man come right up against it. 
Q. You do not know what part of your autom?bile ~ame in 
contact with Emmett Goode other than the wmdsh1eld, do · 
you? ·· . 
A. ,v e hMrd a thump on the car but there was no mark on 
the car. · ~- i. . . .. 
Q. Did Emmett Goode come over the front into th~<wind-
shield? ·· · > : : -:·. 
A. What did you sayY '..: .. 
1 \_Q·. pid ~~~ett tStood~ come ovEr" the front of the c3:r iµto 
the wmdshiel'd T .. · · · .- . it,~ 
.,1. ,:~A. He· ju~( ~a:lked. in_~~ ~h~ ~ car ju~t as he came in front pi 
· the windshield~ 'E[~ did- not -h:1,t- th~ front of the car at all. · ·. · 
· Q. And wJitr-· wer~. you .~m _thfflii~hway at the tt~e. t~~t 
.. ·,:i\)· . ,'. . .: t; . . . ·;·"·:: 
I •. ·.',t . -1' :•~ • 
r)''i • 
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happened Y Whe·re was your car on the highway at the 
time that hap~~ed? 
A. You mean in reference to the edge-
Q. Yes, how far were you front the left-hand edgef 
A. I was right at the center line. 
Q. On which side of the center line? 
A. On the right-hand side. 
· . Q.,::You;,say that yo-g, :49 know that he came up on the hood 
of ~e car time he g-0'.t Jtit ! Which side of Emmett Goode 
wa:j1:,-,to you-
.A.· What was thatr--
Q. Which side of him was to you-the left side or the right 
side! 
A. I don't know. He · raised up his arms. Evidently he 
didn't know I was going. I guess he swang around because 
his right arm hit the windshield. 
page 80 } Q. Well didn't you just testify that he was walk-
ing right straight across the road and walked right 
into your car and didn't see iU 
A. Yes. 
Q . .So when he walked into your car his left side, if what 
yon say is true would have been next to you Y 
A. It should be. 
Q. You heard Dr. Levitt testify and you have seen the 
injured man yourself it doesn't show the le.ft side but it 
shows the right side. 
A. Yes, but when he saw me he swung around and I ima-
gine that is why he got the right side. 
Q. That's the imagination of it. Do you know that f You 
use the road imagine you are imagining tba t, aren't you T 
A. Well, when you are driving I had to watch the cars on 
the road and I didn't have my eyes on him only. 
Q. I understand you said you were watching the cars 
on the road! 
A. Yes. 
Q. I understood you say a few minutes ago there wasn't 
any traffic out there. 
A. What? 
Q. You said a few minutes ago there was not traffic out 
there. ; 
A. No there was no traffic. .. . 
Q. So if there wasn't any traffic out there· there was no 
cars to watch, was there f . . ·. .: 
A. Well I watch the ro~d just the same. : . 
. , . 
I~';;, , j • I I, · 
. \lJ?\/:' .· .. 
. :. :, ... ?:'.\;:·;_,:.:~~.i\~·-.~ .-:--,~ 
.~ 
·;~f ~· -/~~: 
···-
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Q. Well how could you be watching both 1 . . 
A. I look at you I ean see the jury by looking at you. ·: ,'·.; 
Q. Did you find any marks on your back fender or back .' .~-: 
bumper? ·· · ,· . 
A. No, not at all. 
Q. How much time elapsed between ~e first time t~@Ji(you 
saw him until you hit him f ··.,t~ 
A. A moment. 
Q. Alright, what is a moment Y 
A. No answer. 
Q. Now that bumper on the back of your Oldsmobile, what 
kind of bumper is thaU 
page 81 ~ A. A DeSota I had. What kind of bumperJ 
Q. Yes, is it a wrap around bumper or one 
that comes to the edge of the fender or what. 
A. It goes around. It sticks out about 2 inches. 
Q. There is not a quarter of an inch between it and the 
fender, is it? Is it right up against the fender? 
A. Well I woul~ say it was about 2 inches, from fender 




Examined bv Mr. Bohannan: 
Q. Mrs. Lindburg, you were with your husband at the time 
the accident happened? 
A. Yes, I was. 
Q. ,Vhere were you sitting in the car? 
A. I was sitting in the front seat beside him. 
Q. Would you tell the Court and jury just what you saw? 
A. Yes. ·well I was watching the road. The :qrst thing 
and suddenlv I sa.w this man on the west side· of" the road 
and walking into the road and in a minute, not even a 
minute; Sf.il suddenly it happened-he walked right into the 
car at the front of the car and struck the windshield and 
·broke it''in front of me. 
, Q. Was he ;up to the hard surface when you saw him f 
• · . A. Yes, he \vas on the hard surface. He was walking into 
· the road. . . · · " 
.. ~ .. 
•. .' J ~ ~ 
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Q. ,vas he-lo6king.Jdther way? Was he looking from one 
side to the o~i~~;,? · . . 
A. No, he :W[s looking down. . 
Q. And wnere did he strike the car? 
A. ·At the ,vindshielcl. I can't say for sure whether it was 
the· arm that -struck .the windshield right in front of me. 
Q., Can you indicate about how far he was away when you 
saw- liiin1Y' · ... · . 
.ffefi/fvell I -am nolt.c~~J;~Jrohi.to, guess, bnt I would say about 
· tbei~dth Qf thi~. ;q,9~/\'-l(~~o:g.rs~0tn9)1 ,: : : . ' · 
I , .. ,, ··,",!\·'"1./ ' • ,',\!·i 
By :Mr. Townsend:· -
Q~,)Niow Mrs. Lindburg; yoii ahd :Mr~--Lindbnrg were talk-
. ing a1t-you rode along! · ·· _, - · -
.. - A. No; not stricmly. I'usu·any watch the scenery. 
page 82 ~ Q. And· you wenct \vatching the scenery at the 
tirilef · · -
A. Yes, sir, at the time. 
Q. So actually :you were not paying too much attention 
tothe ~-oad-· you1 were watching the scenery? 
:&· Y.'es I was :at that time.. · 
:Q:-: Now you don't know Ji.ow fast your husband was 
gomg.;nowbecause you were waJtching the scenery? 
A. · Well I know he never djives · fast. 
Q. But you did not see the speedometer? 
A. No, not at that time. ·: · 
Q. I see. And you say the first time you saw the man he 
was on the side of the road Y 
A. Yes, on the west side. 
Q. And at that time you were no further away from him 
than the width of this courtroom Y 
A. Yes~ . 
. Q. ;Sci at the time you saw him he was still on the shoulder 
of· the ..rPoad Y · · 
. A. :fi!i.e i\Vas on the edge. . 
. Q. -~ij' 'was on the edge O~',:l~e road? 
A. f es, stepping into the 113;gJway. ;u _ ·. ·;J.: · ·.·i: .· .. 
. Q. And he ~ad. not yet got~~n ?~ the ha.rd· su~t-tr.9r~~?Wl. 
of thtt,J."oad? 1 ; , . . .. \.''.'._,,h'.~!: ···:'·'t:• ...• ,s,, Q. The man that you saw ;wias on the;'s\oulder1./;~:tN'.~b:~·.·r_o~;. 
when you first saw himY . · · :· .. J · .:,:.·:;f/: .. ;_;r: ·;;1:t 
· A. No, he w:as on~he 1wa~ p:o~?g int_~ •. ~~ highw~~--1{.,.,~fJ~\ Q..•; But he was not 011 th~highway T ~ . \· · ,.., . /\f:.:. -~~·rt.t~~ . 
I ·,/:,i:),' ,.' ::~.:·,.</ •. •., .. _;,.::-,<·:,·· ,'./ .~jtrkr:.,·,~~!~· 
·1· . :t· ! ·•• : ··: i~~:.~~~i~:· ./Yi\_·_~: ,';_,_g~.~rrl{}: .. ~·J\ ;~~irx j1~-;&t~:r tI_.1 
· ,: .-,, .. -:,< . :·\;;}f~fi:?.'flit\i-~t~")!';i;'(;:f{;)\;;l!~:{~:1:, -,.~/<1;t ;· ')/fl} 
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